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Bank Liable to Drawer for Honoring Check 
Payable to Non-existing Corporation 


Where another person, real or fictitious, is intended as the 
payee of a check payable to an impostor, the bank is held liable 
to the drawer if it pays the impostor. 

In this case drawer’s bank paid the proceeds of the check to 
some one other than the designated and intended payee and 
therefore is held accountable to the drawer for the unauthorized 
disposition of its funds. The drawer of the check intended to, 
and did, contract only with the corporation in carrying on 
negotiations with the three individual corporate officers who 
acted solely in their asserted capacity as agents. Bank could 
not avoid liability on ground that drawer dealt only with 
the individuals before him who were fraudulently acting on 
behalf of the alleged corporation, intending the individuals as 
payees. Drawer dealt only with the corporation as such and 
contracted with it alone as principal. International Aircraft 
Trading Co., Inc. v. Manufacturers Trust Co., Court of Ap- 
peals of New York, 79 N.E. Rep. (2d) 249. The opinion 
of the court is as follows: 


International Aircraft Trading Co., Inc., sued Manufacturers 
Trust Company for $5,000, the amount of a check, drawn on that 
bank, which plaintiff claimed was improperly honored and charged 
against its account. Manufacturers impleaded Irving Trust Com- 
pany, which had presented the check for payment. After trial with- 
out a jury the complaint and the cross-complaint were both dismissed 
on the merits; that judgment has been unanimously affirmed, and the 
appeal is here by our pemmission. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §587. 
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Early in December, 1941, plaintiff was in the market to purchase 
cartridges for export to Ecuador, and through its president, negotiated 
for them with three men, named Hidden, Ronan and Zelkin, who 
represented themselves as officers of a Massachusetts corporation, 
the Lowell Cartridge Corporation. During the dealings plaintiff 
received correspondence bearing the letterhead “Lowell Cartridge 
Corp., 95 Bridge Street, Lowell, Mass.,” signed by Hidden, as presi- 
dent, and was given a performance bond executed! in the name of Lowell, 
described as “a Corporation of the State of Massachusetts ... as 
principal.” The negotiations ripened into a contract, dated December 
17, 1944; plaintiff was to purchase 500,000 cartridges from Lowell 
for $22,500, of which $5,000 was to be paid on the signing of the 
agreement. Plaintiff thereupon issued the check in question for $5,000, 
with the “Lowell Cartridge Corporation” named as payee. On the 
same day—December 17—an account was opened with Irving Trust 
Company in the name of Lowell, by deposit of the check without any 
indorsement. On the following day, the unindorsed! check—bearing a 
notation by Irving that it had been credited to the named payee and 
that “endorsements” were guaranteed—was presented to Manufac- 
turers, which paid it and charged plaintiff’s account with $5,000. 


In reality, there’ was no “Lowell Cartridge Corporation” in exis- 
tence while the negotiations were being carried on or when the check 
was presented or paid. It was not until December 23—several days 
after the check had) been paid—that incorporators met to organize 
Lowell. Several more days elapsed before they filed articles of incor- 
poration, and it was not until January 6, 1942, that a certificate 
of incorporation was issued and made retroactively effective as of 
December 26, 1941. Lowell, however, never issued any stock or con- 
ducted any business. 

Irving had neither requested nor received any corporate resolution 
or other authorization for the creation of the account in Lowell’s 
name. In spite of this, it permitted money to be withdrawn from 
Lowell’s account—in which the check in question was the sole de- 
posit—even before the check had cleared. By December 31, the 
account was exhausted. No exact record was kept of the persons 
who made withdrawals from the account, but some appear to have 
been made by “Ronan” and “Ronan Associates.” 

No cartridges were ever delivered, and, in April, 1945, plaintiff 
obtained a default judgment against Lowell and its officers in an 
action against them for breach of contract, fraud, conspiracy, and 
for the $5,000 realized from its check. Nothing having been collected 
on the judgment, plaintiff brought the present action. 

On these facts, the complaint charges Manufacturers with liability 
for deducting the amount ofthe check from plaintiff's deposits with 
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the bank. There is no challenge to the rule that Manufacturers could 
charge plaintifi’s account only in accordance with plaintiffs instruc- 
tions (see Strange v. Westchester Co. Nat. Bank, 235 N. Y., 68; Sea- 
board Nat. Bank v.' Bank of America, 193 N. Y., 26, 30; Shipman v. 
Bank of State of N. Y., 126 N. Y., 318). The issue, briefly stated, is 
whether there was compliance with that rule, considering the cir- 
cumstances that, both when the check was drawn and when it was 
paid, the designated payee was—unbeknown to the plaintiff drawer— 
not in existence. 

The check with the non-existent payee is no stranger to the law. 
In Swift & Co. v. Bankers Trust Co. (280 N. Y., 135, 145), this court 
said of such a check: “If construed in accordance with the law of New 
York where it was made payable, it constituted an order to pay to 
a non-existent person; in other words, it was a check without a payee 
to whom it could! be delivered, who could transfer it or who could de- 
mand or receive payment. Such a check is a mere scrap of paper 
creating neither right nor obligation.” On that reasoning it fol- 
lows that the check in issue was a legal nullity, not entitled to be 
honored, and that Manufacturers is liable for charging it against 
plaintiff’s account. 

It is evident from the trial court’s opinion that a contrary con- 
clusion was believed dictated by the so-called “impostor rule,” under 
which a bank is protected even though an impostor cashes a check, if it 
was that impostor who the drawer—deceived “through fraudulent 
misrepresentation as to his responsibility, character or name”—in- 
tended should be “the real payee” and should receive the proceeds of 
the check (‘see Cohen v. Lincoln Sav. Bank, 275 N. Y., 399, 403- 
404, 406). 

It is not every imposture, however, that serves as a shield to the 
bank. It is only where the impostor, dealing face to face with the 
drawer, succeeds in having himself intended as payee, albeit under 
an alias, that the bank is warranted in paying him (see Halsey v. 
Bank of N. Y. & Trust Co., 270 N. Y., 184, 189; First Nat. Bank v. 
Am. Exchange Nat. Bank, 170 N. Y., 88; Sherman v. Corn Exchange 
Bank, 91 App.Div., 84; see also 6 Zollman, Banks and Banking, perm. 
ed., sec. 3756). In this type of case, it has been noted, the drawer’s 
intent is dual: He intends (1) that the person before him shall be the 
recipient of the proceeds of his check, and) (2) he also intends and 
expects that the person he names as payee will be paid (see Brannan’s 
Negotiable Instruments Law, 5th ed., p. 331; see also Cohen v. Lincoln 
Sav. Bank, supra, p. 407). Since in such a situation the drawer in- 
tended that the person with whom he actually dealt be paid the money 
represented by the check, the courts honor that aspect of his inten- 
tion and permit the bank to pay the impostor without incurring 
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liability. Where, however, another person, real or fictious, is in- 
tended as the payee, the bank is held liable when it pays the impostor 
(see Strang v. Westchester Co. Nat. Bank, supra; Mercantile Nat. 
Bank v. Silverman, 148 App. Div., 1, aff'd 210 N. Y., 567; United 
Cigar Stores Co. v. Am. Raw Silk Co., 229 N. Y., 532; Am. Express 
Co. v. Peoples Sav. Bank, 192 Iowa, 366; cf. Price v. Oswego & 
Syracuse R’y, 50 N. Y., 213). The Strang case (supra) is illustra- 
tive. An attorney, posing as the agent of one Remsen, a non-existing 
client, induced! plaintiff to make a loan on the strength of a bond 
and mortgage covering property allegedly owned by Remsen. The 
instruments were forgeries; the property actually belonged to the at- 
torney. Plaintiff, deceived, drew a draft to her own order and in- 
dorsed it over to Remsen. The impostor then indorsed Remsen’s name 
on the draft and the bank paid! him the proceeds. In holding the bank 
liable to the drawer for the amount of the draft the court noted 
that it was not the attorney who was intended to be the payee of the 
check, but Remsen, the non-existent client, and pointed out that the 
bank was responsible in spite of the fact that the attorney actually 
owned the property in question. In the course of the opinion it was 
said: “A different case would be here if the plaintiff had dealt with 
Bushnell [the attorney] in the belief that he was Remsen, intending to 
make payment to the person then before her, though lured into 
that intention by his assumption of a fictitious name. . . . The plain- 
tiff did not loan her money to Bushnell, content to accept him as a 
borrower .... Undoubtedly, she believed, when she drew her check upon 
the bank, that Remsen was an owner of the property, and that the 
mortgage was a valid lien. This belief did not mean that someone else 
. . . had the right, because he was the owner, to step into the bor- 
rower’s shoes” 235 N.Y. 70, 72; 138 N.E. 740. 


Decision as to whether or not a non-existent corporate payee has 
a place within the ambit of the impostor rule, whether that rule can 
ever be applied where a corporation is named as payee, need not here 
detain us, for it is clear that plaintiff intended to, and did, contract 
only with the corporation; in carrying on negotiations with the three 
individuals, Hidden, Ronan and Zelkin, plaintiff did so solely in their 
asserted capacity as agents (see Strang v. Westchester Co. Nat. 
Bank, supra). ‘The circumstance that plaintiffs president dealt 
with, and knew, only the persons before him fails to impress us. All 
transactions with a corporation must of necessity be with natural 
persons, either face to face or otherwise, on behalf of the corporation. 
More is required on which to base a finding that there was here an in- 
tention in fact to treat the individual negotiators as principals, es- 
pecially since Lowell was named consistently and repeatedly as prin- 
cipal throughout all of the negotiations—in correspondence, in per- 
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formance bond, in contract and in check. ‘The record before us ad- 
mits of no other inference than that plaintiff dealt only with the 
corporation as such and contracted with it alone as principal. 


Nor is there here any warrant for disregarding the plaintiff’s in- 
tent to deal with the corporation on any theory of piercing the 
veil of the corporate entity. Broadly speaking, that doctrine is 
invoked to prevent fraud or to achieve equity (see, e. g., Halsted v. 
Globe Indemnity Co., 258 N. Y., 176, 179; Jenkins v. Moyse, 254 
N. Y., 319, 324; see also 1 Fletcher’s Cyclopedia Corporations, perm. 
ed., sec. 41). It would prevent no fnaud and serve no equity in this 
case to visit the loss upon plaintiff rather than upon the bank. In- 
deed, the opposite is true, for elementary precautions on the part of 
Irving would have prevented the consummation of the wrong; the re- 
sult could not have been accomplished except for its intervening and 
facilitating conduct. 


In short, since Manufacturers paid the proceeds of the check to 
someone other than the designated and intended payee, that bank is 
accountable to the drawer for the unauthorized disposition of its funds. 

Two further defenses are asserted. It is claimed (1) that with- 
drawals from the Irving account after Lowell had been incorporated 
constituted a ratification by Lowell, and (2) that suit by plaintiff 
against Lowell for the proceeds of the check constituted an election 
of remedies, estopping plaintiff from maintaining the present action. 
As to the first, it is enough to note that—quite apart from 
other considerations—there is no evidence that any withdrawals was 
made either by persons authorized by Lowell or for its corporate pur- 
poses. As to the second, we need but observe that there was no in- 
consistency on plaintiff’s part in proceeding first against the corpora- 
tion in an endeavor to collect from all who might be liable to it (see 
City of N. Y. v. Bronx County Trust Co., 261 N. Y., 64, 73-74; 
see also Civil Prac. Act, sec. 112-a). 

Manufacturers’ liability to plaintiff being established, it follows 
that Irving—as that defendant acknowledges—is answerable to 
Manufacturers on its cross-complaint (Negotiable Instruments Law, 
sec. 350-c). ; 

The judgments of the courts below should be reversed and judg- 
ment directed in favor of plaintiff upon its complaint against Manu- 
facturers Trust Company in the sum of $5,000, with interest and 
costs in all courts, and in favor of Manufacturers Trust Company 
in like amount on its cross-complaint against the impleaded de- 
fendant, Irving Trust Company, with interest and costs in all courts. 

All concur. 
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Where Bank Certifies Check for Payee a Novation 
of Liability Resulted 


When the bank certified the check, at the request of the 
payee and holder, it engaged that it would pay it to its lawful 
holder, and it cannot thereafter resist payment in order to make 
a set-off available to its depositor; by the act of certification 
a novation of liability resulted. Fiss Corporation v. National 
Safety Bank & Trust Co. of New York, City Court of New 
York, 77 N. Y. Supp. (2d) 293. 

The certification of a check by the bank is equivalent to 
payment. When the holder of a check sees fit, instead of re- 
ceiving the money, to take the obligation of the bank for pay- 
ment, the transaction is of the same effect as if he drew the 
money and then bought the bank’s obligation with it. The 
case is different where the drawer of the check procures its 
certification, for there the certifying bank becomes bound with 
the drawer; the drawer is not discharged and no novation oc- 
curs. The opinion of the court is as follows: 


This is an action upon a certified check. Although the complaint 
does not so state, the chronology of events suggests and the argument 
has assumed that the plaintiff, payee and holder procured the cer- 
tification. I proceed upon that assumption. The effect of the certifica- 
tion was to discharge the drawer from liability, as the certification was 
equivalent to an acceptance. Negotiable Instruments Law, §§ 323, 324. 
When the bank certified the check it engaged that it would pay it to its 
lawful holder, and it cannot now resist payment in order to make a set- 
off available to its depositor; by the act of certification a novation of 
liability resulted. Carnegie Trust Co. v. First Nat. Bank of City of 
New York, 213 N.Y. 301, 107 N.E. 693, L.R.A. 1916C, 186. “The 
certification of a check by the bank is equivalent to payment. When the 
holder of a check sees fit, instead of receiving the money, to take the 
obligation of the bank for payment, the transaction is of the same effect 
as if he drew the money and then bought the bank’s obligation with it.” 
Pound, J., in Wachtel v. Rosen, 249 N.Y. 386, 390, 164 N.E. 326, 327; 
cf. Carnegie Trust Co. v. First Nat. Bank, supra, 213 N.Y. at page 
307, 107 N.E. at page 695, L.R.A. 1916C, 186. 

The bank alleges that a controversy existed between its depositor 
and the payee of the check, and that it could not with safety determine 
the merits of the controversy; and it therefore stopped payment at its 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §249. 
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depositor’s request. But the merits of the controversy are irrelevant 
to a consideration of the bank’s liability. So far as the drawer is con- 
cerned, his obligation to the payee has been discharged; and so far as 
bank is concerned, it has in effect “paid the check, and the matter is 
a closed one, except for its arbitrary refusal to pay. Whatever other 
effect Section 825-a of the Negotiable Instruments Law, L. 1944, ch. 
537, may have, it does not improve the bank’s position in relation to the 
plaintiff. The case is different where the drawer of the check procures 
its certification, as in Welch v. Bank of Manhattan Co., 264 App.Div. 
906, 35 N.Y.S.2d 894, for there the certifying bank becomes bound with 
the drawer; the drawer is not discharged and no novation occurs. Nor 
is the case here to be likened! to one where the bank certifies a check 
through its own mistake in failing to ascertain whether sufficient funds 
are on deposit to the drawer’s account. Cf. Metropolitan Life Ins. 
Co. v. Bank of United States, 259 N.Y. 365, 182 N.E. 18. Greenberg v. 
World Exchange Bank, 227 App.Div. 413, 237 N.Y.S. 200, involved 
the certification of a note to which different rules apply. Sections 323 
and 324 of the Negotiable Instruments Law do not apply to notes. 

Plaintiffs motion to strike out the affirmative defense for insuffi- 
ciency is granted, as is also its application for judgment on the plead- 
ings. Judgment may be entered in favor of the plaintiff and against 
the defendant. ‘The motion of Bogash, the maker of the check, for 
leave to intervene is denied, without prejudice to whatever rights he may 
have to bring an independent action against the plaintiff. 

Settle order on notice. 


Holder of Capital Notes Issued by Bank Recognized 
As Creditor Upon Insolvency 


Where capital notes issued by bank were registered on the 
books of the bank in the same manner as stock and the ques- 
tion resolves itself to whether a holder of a capital note is a 
creditor and claimant of the bank now insolvent, it was held 
that by the express terms of the notes in question the bank, for 
value received, promised to pay the payee the sums designated 
in the notes at a specified time and at a stated rate of interest, 
and therefore the notes constituted contracts between borrower 
and lender, and unquestionably established the relationship of 
debtor and creditor. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §169. 
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Being a creditor, if holder of capital note desired to be 
recognized as a claimant he was required to file a claim within 
the time specified in the notice to creditors according to state 
statute applicable in this case Logrbrink v. Eugene State 
Bank, Kansas City Court of Appeals, Missouri, 209 S.W. 
Rep.(2d) 265. The opinion of the court is as follows: 


Plaintiff in this action, as the owner of two “B” capital notes is- 
sued by the bank to him, sought a judgment to the effect that he was 
entitled to share pro rata with other “B” capital note holders in an 
alleged surplus in the hands of the commissioner of finance in charge 
of said bank, after the payment of all claims superior to said capital 
notes. In a jury-waived trial, the court found the issues in favor of de- 
fendants and against the plaintiff and dismissed) his petition. From 
that judgment the plaintiff has duly appealed. 

From the pleadings, admissions, and a stipulation of the parties 
in this case, it appears that the Eugene State Bank was declared in- 
solvent by a resolution of its board of directors March 13, 1940, and 
that the state commissioner of finance thereupon took charge of the 
affairs of said bank; that at the time plaintiff was the owner of a cer- 
tain “B” capital note No. 63 in the sum of $1825; that his name 
appeared on the books of the bank as the registered holder of said 
note and also as a depositor; that said note was issued under the 
provisions of Art. 1, Chapter 39, R.S.Mo.1939, Mo.R.S.A. § 7876 et 
seq.; that on September 6, 1940, the special deputy commissioner in 
charge of the bank received a claim from plaintiff based on this “B” 
capital note, which claim he rejected and refused to approve on the 
ground that the time for filing claims had expired on July 27, 1940, 
and on September 7, 1940, he so notified plaintiff by letter; that no 
action was instituted by plaintiff against the commissioner of finance, 
or his deputy, respecting said claim until April 2, 1943; that notice 
for the presentation and proof of claims was duly published in a news- 
paper according to the requirements of law; that said notice provided 
the last date for presentation of proofs would be July 27, 1940; that 
plaintiff did not present a claim on said note or make proof thereof 
on or before said date. 

It further appears by stipulation of the parties that at the time 
the bank was closed, T.W. Bond! was the registered holder of “B” 
capital note No. 67 in the sum of $1925, and that his name also ap- 
peared as a depositor; that the plaintiff at the time of the presentation 
of this cause was the owner and holder of that note, but that no 
claim was presented against the bank on account of said note or proof 
made thereof, and that none of the parties instituted any action against 
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the commissioner or his special deputy respecting the above described 
note until April 2, 1943. 

The peition in this case is in two.counts, based respectively upon 
the two notes in question. Plaintiff alleges his ownership of the notes; 
that he received no notice to present his claim against the bank; that 
neither the commissioner of finance nor his special deputy at any 
time mailed or caused to be mailed to him any notice to present his 
claim against said bank as required by Sec. 7928, R.S.Mo.1939, 
Mo.R.S.A.; that under authority of law the bank designated the man- 
ner in which said notes might be retired in the event of liquidation, as 
shown by the terms of the notes. 

Plaintiff further alleges that said capital notes were a part of a 
series totaling $10,000, issued by the bank by the provisions of which 
and the laws of Missouri, said notes were junior and subordinate to all 
obligations of said bank except the obligations to the stockholders of 
said bank; that in the course of the liquidation of said bank all obliga- 
tions superior to the obligations of “B” capital notes of said bank 
have been fully paid’, and that there remains in the hands of the com- 
missioner of finance for distribution, pro rata among the holders of 
“B” capital notes, a considerable sum of money the amount of which 
is unknown to the plaintiff, but from which plaintiff is entitled to his 
pro rata share as holder of said notes. 

Plaintiff further alleges that on the ————— day of , 1940, 
he did deliver to the special deputy commissioner of finance in charge 
of the affairs and liquidation of said bank, his claim against the bank 
on said note No. 63, which said claim was rejected by the special 
deputy commissioner who refused to approve the claim so filed. 


The answer puts in issue the question as to whether notice to file 
claims was properly given and alleges that on March 25, 1940, the 
special deputy commissioner notified all persons, including the plaintiff, 
who had claims against the bank to present same to him and make 
proper proof thereof within four months from the date of said notice 
to creditors; that notice was mailed to plaintiff with postage prepaid; 
that said notice provided that the last day for filing claims would be 
July 27, 1940. It is also alleged that a newspaper publication of 
said notice was duly made; that plaintiff did) not file a claim against 
the bank on or before July 27, 1940, the date specified in said notice 
as being the last day for filing claims, and that he is therefore barred 
by Sections 7928 and 7932, R.S.Mo. 1939, Mo.R.S.A. The allegation 
in the petition that there is a surplus in the hand's of the special deputy 
commissioner is also denied. 


Plaintiff had filed a previous suit upon the same notes on April 2, 
1943, which was tried before Judge Hollingsworth then sitting in the 
Cole County Circuit Court. At the close of the evidence in that case 
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the trial judge announced his findings that the notice to file a claim 
under the statute had been lawfully given. Plaintiff requested that 
he be allowed to take a voluntary nonsuit before judgment was en- 
tered. The request was granted and the cause was dismissed, and 
the present case was filed August 2, 1944. By agreement of the par- 
ties a transcript of the evidence in the previous case was to be used as 
evidence in this case, subject to proper objections and the right to in- 
troduce additional evidence. 

Testifying in his own behalf in the present case, plaintiff stated 
that he never at any time received a mailed notice from the deputy 
finance commissioner in charge of the bank, but that he did receive 
a notice from the liquidator for the Federal Deposit Insurance Cor- 
poration; that someone from the FDIC filled out his claim on his 
deposit; that the only registered mail which he received from Mr. 
Hutchinson, the deputy finance commissioner, was a notice regarding 
his son’s loan which he paid. He further stated that he did not know 
why he did not file a claim, on the “B” capital note, and did not know 
it belonged in the category for which claims had to be filed; that 
he never gave a thought to filling out his claim on the “B” note; that 
“I was probably in a hurry and did not have two minutes more to 
spare.” He further testified that he lived about a quarter of a mile 
from Eugene, where he received his mail and that he had a lock box at 
the postoffice and no one else had access to it; that he was a depositor 
and his name was on the deposit ledger; that he did not recall a visit to 
Mr. Hutchinson at the bank on September 6, 1940, respecting a claim, 
but he did recall receiving a letter from Mr. Hutchinson informing him 
that he would not recognize the claim and that he took no action re- 
specting the claim until April 2, 1943. 

In the previous trial, plaintiff testified that the “B” capital note 
represented money put into the bank when the commissioner of finance 
wrote the common stock down; that the total issue of said notes was 
$10,000, and that he owned both of the notes referred to. 

On cross-examination he stated that he resigned as an officer of 
the bank in 1939; that he had been vice-president from 1933 until his 
resignation; that he did not receive a notice from Leslie Hutchinson 
regarding the liquidation and did not know whether one had been mailed 
to him; that he did! file a claim for the money he had on deposit and 
stated that he did not receive a notice, but happened to drop by and 
heard someone say that the depositors were being paid; that he had 
no heated argument with Mr. Hutchinson about the matter, nor did 
he discuss the “B” capital notes with him; that he did not know Mrs. 
Hollenbeck. Plaintiff introduced a letter which he had! received from 
Mr. Hutchinson, dated September 7, 1940, rejecting his claim and 
refusing to allow it for the reason heretofore stated. Photostatic 
copies of the notes are shown in the transcript. 
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Harold S. Hutchinson testified as a witness on behalf of defendants 
at the first trial and stated! that he was an attorney associated with his 
father, Leslie B. Hutchinson, who was the special deputy commis- 
sioner for the bank; that he had worked with his father in the liquida- 
tion of the bank during the first ninety days of said) liquidation; that 
his secretary, Mrs. Hollenbeck, and a Miss Randall were also engaged 
in the work at the bank; that he supervised the preparation of a printed 
notice to creditors of the bank ; that the notices were printed at Vienna, 
and were identical with the printed! notice in the newspaper; that they 
were enclosed in an envelope and mailed at Eugene to the plaintiff and 
to T. W. Bond on the third or fourth of April; that he checked the 
envelopes and cross checked them; that every person who had a claim 
got a notice; that plaintiff’s claim for his deposit in his checking ac- 
count was $6.97; that he filed a claim for that amount on April 5, 
and it was offset against a note; that after the bank closed plaintiff 
was in the bank four or five times; that on April 6 or 7, his father and 
plaintiff had a conversation at the bank concerning the “B” note, 
and plaintiff said: “Well, with no preference we won’t get anything 
out of it... . If I can’t get it preferred then I won’t file at all”; that 
the record of the “B” noteholders was kept in a book at the bank and 
notice was sent to all holders of ““B” notes; that “‘we checked the names 
of the holders of the “B” notes”; that four or five holders of “B” 


notes filed their claims. “I personally checked the envelopes contain- 
ing notice that went out to the claimants.” Both plaintiff and Mr. 
Bond were listed as depositors and both filed claims for the amount 
of their deposits. 


Gladys Hollenbeck testified! that she assisted in the liquidation of 
the bank; that she was there immediately after the closing of the bank 
and up to the middle of July; that they received the printed. notices to 
creditors from the printer, checked the list of creditors of the bank 
and addressed envelopes to each of them, inserted the notices and 
mailed them to all people who had claims against the bank according 
to the list and inventory reported by the State; that the name of 
T. W. Bond appeared on the inventory and that she mailed a notice 
to Mr. Bond, first-class postage, and one to the plaintiff; that Harold 
Hutchinson and one of the girls from FDIC checked the notices with 
her; that in the envelopes that went to Mr. Bond and plaintiff were 
printed notices to come in and file their claims before July 27, and a 
blank upon which to file the claim; that the notice was the same as 
that published in the paper; that she helped to insert the notices in 
the envelopes, helped to stamp the envelopes and carried them to the 
postoffice. When asked if she had any personal recollection of inserting 
the notice in an envelope addressed to J. M. Logrbrink, she replied: 
“I couldn’t say as to any one envelope in particular but every en- 
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velope had a notice placed in it; we sent out envelopes to everyone 
who had a deposit. I put the notices in the mail myself. We sent 
notices to the people who appeared to have claims against the bank. 
... The lists were checked and rechecked before the envelopes went out 
of the bank and they were then carried to the postoffice. . . . They were 
all checked and rechecked, stamped and sealed and checked again be- 
fore they left the bank. All of the notices were mailed.” The fore- 
going is the substance of all the evidence in the case. The court took 
the cause under advisement and granted time for the filing of briefs. 


According to the opening statement of counsel for plaintiff there 
are just two issues in the case: First, that notice was not given to 
plaintiff by mail as required by statute; and second, that even if 
notice by mail had been given, under the circumstances of this case, 
plaintiff was not required to file a claim with the special deputy com- 
missioner due to the character of the notes and! on account of a 
certain provision contained in them for the manner of retirement 
in the event of liquidation. These are the points that are presented 
in the brief on this appeal for our consideration. It is first con- 
tended that under the evidence the court was not authorized to find 
that notice to file claims had been mailed to creditors; that the burden 
of proof was on the defendants to establish such fact and that the 
burden was not sustained. ‘To maintain the plea of limitation relied 
upon by defendants, it is no doubt true that the burden of proof 
was on the defendants to show that lawful notice to prove their claims 
had been given to creditors. First Nat. Bank of Colorado Springs v. 
Holt, Mo.App., 158 S.W.2d 229; Killpack v. Baring State Bank, 
Mo.App., 61 S.W. 2d 260, 263; Farm & Home Savings & Loan 
Ass’n v. Howard, 224 Mo.App. 532, 30 S.W.2d 631, 633. 


Respondents do not contend that the law is otherwise than that 
stated in reference to the burden of proof, but maintain that the 
proof was ample to meet every obligation on the part of the liquidator 
to show that he had mailed notices to all creditors as required by the 
statute. We think respondents are right in this contention and that 
the evidence fully justifies the conclusion of the trial court upon this 
issue as shown by the decree. The only evidence offered by plaintiff 
to support the allegation of his petition that no notice was ever mailed 
to creditors was his testimony that he did not receive a notice by mail 
and that he did not know whether such notice had been mailed or not. 
He admitted receiving other mail addressed to him by the liquidator, 
and in view of the positive testimony of defendants’ witnesses 
that notice was mailed to plaintiff the trial judge had ample reason to 
resolve the issue as he did. He was not required to believe the testi- 
mony of plaintiff. 


The next point in this case which is urged by appellant is that the 
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court erred in not finding that the claim of the holder of a capital note, 
being subordinate to the claims of depositors and other general 
creditors, need not be presented within four months under Sec. 7928, 
R.S.Mo.1939, Mo.R.S.A. It is argued that plaintiff’s claim arising 
out of “B” capital notes was not within the category of claims upon 
which proof must be made under the provisions of said section, and 
that it was unnecessary for plaintiff to file a claim. This position is 
based upon the statutory authority under which such notes are issued 
and a certain provision in the notes themselves for the manner of 
payment in the event of liquidation. All references to sections of the 
statute refer to the Revised Statutes of Missouri 1939, and Mo.R.S.A., 
unless otherwise indicated. Special reference is made to Sec. 7906, 
authorizing the issuance of capital notes, and Sec. 7907 (D) which pro- 
vides that “such capital notes shall at the time of their issuance be, 
and shall at all times thereafter remain, subordinate in rank and sub- 
ject to the prior payment of all of the debts and obligations of such 
bank or trust company except certificates of indebtedness hereto- 
fore issued, and such bank or trust company may, for the security 
and protection of the holders of such capital notes, agree upon such 
restriction upon the distribution or payment of dividends, on its capi- 
tal stock as the Board of Directors may decide.” Paragraph 14 of the 
capital notes under consideration provides in part that “in case of 
liquidation, whether voluntary or involuntary, all depositors and other 
creditors of the Bank (except the owners or holders of indebtedness 
subordinated to the ‘A’ Capital Notes and ‘B’ Capital Notes as to 
payment of principal and interest) shall be entitled to be paid in 
full before any payment shall be made on account of principal of or 
interest on the ‘B’ Capital Note. After payment in full of all sums 
owing to such depositors and creditors, and to the registered holders of 
the ‘A’ Capital Notes, the registered holders of ‘B’ Capital Notes at 
the time outstanding shall be entitled to be paid ratably according 
to the aggregate principal amount of the ‘B’ Capital Notes held by 
them, respectively from all the remaining assets of the Bank.” 
Relying upon these provisions, counsel for appellant argues that 
inasmuch as the notes in question are made subordinate to all debts and 
obligations of the bank, these “B” capital notes have no bearing upon 
the liquidation since the commissioner does not include them among 
the creditors in distribution. If there are any assets remaining after 
the commissioner has completely distributed to the claimants, the hold- 
ers of these notes would receive payment in the same manner as would 
the stockholders. Appellant therefore likens his situation to that of a 
stockholder who would not be required to file a claim. Counsel further 
states in the brief that “the notes were registered on the books of the 
bank in the same manner as stock and the question resolves itself to 
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whether a holder of a ‘B’ Capital Note is a creditor and claimant with- 
in the meaning of the Revised Statutes of Missouri, Section 7928 
[Mo.R.S.A.].” Reference is made to Commerce Trust Co. v. Farmers 
Exchange Bank of Gallatin, 332 Mo. 979, 61 S.W.2d 928, 931, 89 
A.L.R. 373. ‘The opinion in that case gives extended consideration 
to the meaning of the word “creditors” as referred to in various sec- 
tions of the statute. Among the definitions cited is: “Anyone who 
has a right to require the fulfillment of an obligation or contract 
for the payment of money.” Another such definition is: “A creditor, 
in its strict, legal sense, is one who voluntarily trusts or gives credit 
to another for money or other property, but, in its more general or ex- 
tensive sense, is one who has a right by law to demand and recover of 
another a sum of money on any account whatever. . . . The word is 
susceptible of latitudinous construction.” Counsel for plaintiff further 
says that so far as appellant has been able to determine the courts 
have not ruled on whether the holder of a capital note issued under 
our statutes is a creditor within the definitions given. 

We think the case cited rules the question that under the evidence 
in the pending case plaintiff should be held to be a creditor and a 
claimant of the bank in liquidation. By the express terms of the 
notes in question the bank, for value received, promised to pay the 
payee the sums designated in the notes at a specified! time and at a 
stated rate of interest. They constituted contracts between borrower 
and lender, and unquestionably established the relationship of debtor 
and creditor. Being a creditor, if plaintiff desired to be recognized 
as a claimant he was required to file a claim within the time specified 
in the notice to creditors. Sec. 7928 provides in part that the com- 
missioner shall notify all persons who may have claims against the 
bank to present same to him and make proof thereof within four 
months from the date of said notice, and shall specify in such notice 
the last day for presenting such proofs, and “after the date specified 
in such notice as the last day for presenting proof of claims the 
commissioner shall have no power to accept any claim.” Sec. 7932 pro- 
vides that “when the time within which the commissioner is required to 
approve or reject claims has expired! and at any time within six months 
thereafter, a claimant whose claim has been duly filed and has not been 
approved by the commissioner may institute and maintain an action 
thereon against such corporation. No action shall be maintained against 
such corporation while the commissioner is in possession of its affairs 
and business unless brought within the period of limitation specified in 
this section. In all actions or proceedings instituted against such cor- 
poration while the commissioner is in possession of its property and 
business, the plaintiff shall be required to allege and prove that the 
claim upon which the action is instituted was duly filed and that 
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sixty days have elapsed since the expiration of time for filing said 
claims and that said claim has not been approved.” From the admitted 
facts in this case, plaintiff did not file any claim with the commissioner 
on either note within the time required, nor did! he institute any action 
within the period of limitation prescrbed. It is also observed that the 
petition in this case does not contain the allegations which are specified 
it should contain in the statute last above quoted. 


In the case of Commerce Trust Co. v. Farmers Exchange Bank 
of Gallatin, 332 Mo. 979, 61 S.W.2d 928, 89 A.L.R. 373, plaintiff 
sought recovery of trust funds in the hands of the liquidator. No 
claim was filed with the commissioner of finance within the time re- 
quired for the filing of claims nor was suit filed until after the time 
required by the statute for the filing of suits had expired. Plaintiff 
contended that its right to recover was not limited by the provisions 
of the statute relating to the filing of claims since the amount claimed 
represented a trust fund belonging to plaintiff and was not a claim 
of a creditor of the insolvent bank. The opinion prepared by an able 
commissioner and adopted by the court en Banc, among other things, 
holds that the statute relating to the Department of Finance provides 
a complete and exclusive scheme for liquidation of insolvent banks and 
disposition of their assets. After an extended review of various sections 
of the statute in question, including the ones similar to and containing 
the same provisions as sections 7928 and 7932, on page 987 of 332 
Mo., on page 930 of 61 S.W.2d, the court said: “It seems to us clear 
that these statutory provisions contemplate and were intended to re- 
quire the prompt presentation and disposition of all claims of whatever 
character against an insolvent bank, at least where, as in this and 
similar cases, the claim is not for possession of specific property but 
one in which the claimant seeks to recover and practically can only 
recover by an award to be paid out of the assets in the hands of the 
liquidating commissioner, including those to which the bank had title. 
Until all such claims are presented and determined the bank’s assets 
cannot be properly distributed and its affairs wound up.” It was 
ruled that the word “creditors” included claimants in the situation 
of plaintiff in that case, and under the facts in the case plaintiff was 
not entitled to recover. Later decisions of our appellate courts fol- 
lowing the pronouncements in the Commerce Trust Co. case have 
consistently ruled that the statute limiting the time for filing claims 
and bringing actions against insolvent banks applies to all claims of 
whatever character, except actions for the recovery of specific personal 
property, and it also applies to proceedings in equity to reach assets 
in the hands of liquidating officers. Ogan v. Farmers & Merchants Bank 
of Chillicothe, 231, Mo.App. 11, 17, 90 S.W2d 438. First Nat. 
Bank of Colorado Springs v. Holt, Mo.App., 158 S.W.2d 229. Bower- 
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sock Mills & Power Co. v. Citizens Trust Co., Mo.App., 298 S.W. 1049, 
was one of the early cases holding that non-compliance with the 
statute in filing a claim or bringing suit within the statutory period 
barred recovery. ‘The contention of appellant that because his notes 
were subordinate in rank and subject to the prior payment of debts 
and obligations of the bank it was unnecessary to file a claim or 
bring suit within the statutory period appears to be without any sub- 
stantial merit in view of the decisions heretofore cited. But it ap- 
pears to be true, as appellant says, that there is no Missouri case di- 
rectly on the point deciding the status of a capital note holder. 


There is a case in point cited by respondent. It is Federal Deposit 
Ins. Corporation v. Department of Financial Institutions, 113 Ind. 
App. 14, 44 N.E.2d 992, which appears to rule upon an analogous 
situation adversely to the contention of appellant that he was not a 
creditor, but entitled to a status similar to that of a stockholder. 
That case was decided by the Appellate Court of Indiana in banc. 
The principal contest in the case was between the Federal Deposit 
Insurance Corporation and the Reconstruction Finance Corporation. 
The FDIC was seeking the recovery of interest which had accrued 
subsequent to the insolvency of the bank. ‘This was adverse to the 
interest of the RFC, which was the owner of an income debenture is- 
sued to it by the bank promising to repay an amount of money ob- 
tained on a specified date with interest. One paragraph of the deben- 
ture provided that upon liquidation depositors and other creditors 
should be paid in full before any payment was made on the debenture. 
The principal question considered and decided was whether the RFC, 
as the owner of the debenture, was a creditor or stockholder. The 
opinion, 44 N.E.2d 992, loc.cit. 994, states: “It is generally con- 
ceded that the position of creditor and! stockholder are mutually ex- 
clusive of each other and that one cannot logically be a creditor and 
stockholder by virtue of the same instrument in respect to the same 
fund.” It was decided that the debenture was a debt of the bank 
issuing it and created a debtor and creditor relationship between the 
bank and the RFC. The opinion further states: “The fact that the 
Debenture ‘A’ in the instant case is subordinate to the obligations 
of the bank to its depositors and others of its creditors does not 
mean that it evidences stockholders’ status rather than a debt.” 


In view of the foregoing authorities the conclusion here is that the 
status of plaintiff as the owner of “B” capital notes was that of a 
creditor; and that because of his failure to file proof of claim with the 
commissioner and to institute suit in the manner and within the time 
prescribed by the sections of the statute heretofore quoted, he was 
not entitled to recover in this case. Therefore, the judgment of the 
trial court should be affirmed and the Commissioner so recommends. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Rights of Joint Owners of U. S. Savings Bonds 


Waltenberger v. Pearson, Court of Appeals of Ohio, 77 N. E. Rep. (2d) 491 


The ownership of United States savings bonds registered in the 
names of two persons in the alternative passes, upon the death of 
one of such persons, to the other, and such bonds are not subject 
-to replevy by the administrator of the estate of such deceased person. 

The ownership of United States savings bonds registered in the 
names of one person and another is, upon the death of one of such 
persons, equally divided between the survivor and the adminis- 
trator of the estate of the deceased, and such bonds are not sub- 
ject to a administration. 

A passbook issued by.a building and loan association in the 
names of two persons in the alternative is not, upon the death of one 
of such persons, subject to replevy by the administrator of he estate 
of such deceased person. 

Money, in the form of proceeds of certificates of deposit 
in the names of A and B in the alternative was placed in a safety 
deposit box by B at A’s direction with the agreement that the de- 
posit box was to be accessible to A and B during A’s lifetime and 
that upon A’s death the money was to belong to B. It was held that 
the gift to B, at A’s death was an attempted testamentary disposition 
without a will and was ineffective to pass title at A’s death. 


Action in replevin by Julius R. Waltenberger, administrator of the 
estate of Edna G. Thomas, deceased, against Elsie Pearson and 
others to recover possession of personal property. From the judgment, 
plaintiff appeals on questions of law. 

Reversed and remanded for a new trial. 

H. Lyle Shank and Willis K. Batchelet, both of Angolas, Ind., and 
Lippincott & Lippincott, of Lima, for appellant. 

T. R. Hamilton, of Lima, for appellees. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §440. 
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GUERNSEY, J.—This is an appeal on questions of law from a 
judgment of the Court of Common Pleas of Allen county, in an action 
wherein the appellant, Julius R. Waltenberger as administrator of the 
estate of Edna G. Thomas, deceased, was plaintiff, and the appellees, 
Elsie Pearson, Katherine S. Pearson, Charles E. Pearson and The South 
Side Building & Loan Association of Lima, Ohio, were defendants. 

The action is one in replevin to recover the possession of certain 
personal property located in a lockbox at the office of the defendant 
The South Side Building & Loan Association, which the plaintiff alleged 
was wrongfully detained by the defendants. As the personal property 
was not taken, the action, under the provisions of Section 12070, General 
Code, proceeded as one for damages only. 

The personal property sought to be replevin consisted of the fol- 
lowing classes of property: 

First. United States savings bonds registered in the names of “Edna 
G. Thomas or Kathryn E. Lehman,” “Edna Thomas or Donald Gene 
Mack,” “Edna G. Thomas or Mary K. Bennett,” “Edna G. Thomas or 
Judith K. Bennett,” “Edna G. Thomas or Sandra Lynn Bennett,” “Mrs. 
Edna G. Thomas or Mrs. Elsie M. Pearson,” “Mrs. Edna G. Thomas or 
Chas. E. Pearson,” “Edna G. Thomas or Robert Harry Pearson,” “Mrs. 
Edna G. Thomas or Margaret Ann Pearson,” Mrs, Edna G. Thomas or 
Richard S. Stager,” “Edna G. Thomas or Miss Betty Lou Lewis,” “Mrs. 
Edna G. Thomas or Nellie A. Mack,” and “Mrs. Edna G. Thomas or 
Mrs. Gladys A. Lewis.” 

Second. United States savings bonds registered in the names of 
“Edna G. Thomas and Janice Carol Mack,” “Edna G. Thomas and 
Robert F. Mack,” and Edna G. Thomas and Dorothy Louise Stager.” 

Third. A passbook issued by The South Side Building & Loan 
Association in the names of “Mrs. Edna G. Thomas or Charles E. Pear- 
son,” showing a balance of $298.98, on deposit as of July 1, 1943. 

Fourth. Cash consisting of bills and silver, in the total amount of 
$4,866.36. 

Certain other personal property located in such box was, in the 
petition, alleged to be unlawfully detained by the defendants. However, 
in their answers, the defendants disclaimed any interest in this property, 
so that such property was not a subject of consideration in the judg- 
ment rendered in this action. 

At the close of the evidence introduced by the plaintiff, the court, 
on motion of the defendants, directed a verdict in favor of the defendants 
and against the plaintiff, and judgment was thereafter duly entered in 
favor of the defendants and against the plaintiff, and that is the judg- 
ment from which this appeal is taken. 

As shown by the bill of exceptions, the evidence introduced by the 
plaintiff was as follows: 
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The lockbox in question was rented by the defendant Charles E. 
Pearson on July 17, 1939, and at the time he rented it, as a part of the 
contract of rental, he authorized the decedent Edna Thomas to have 
access to the box at any time, the same as he would have in person. At 
a later date he extended such authorization so that he, Edna Thomas 
and Elsie Pearson, his wife, were authorized to have access to the box 
at any time. 

Jesse Thomas, husband of Edna Thomas, conducted a restaurant 
business in Angola, Indiana, and Edna Thomas worked in the restau- 
rant and handled all the monies derived from the operation thereof. 

Edna Thomas, without the knowledge of her husband, Jesse Thomas, 
took the money derived from the operation of the restaurant and pur- 
chased and paid for the United States savings bonds, hereinbefore re- 
ferred to, and, with a portion of such funds maintained the savings ac- 
count in The South Side Building & Loan Association, hereinbefore re- 
ferred to. She also, with a portion of such funds, made deposits in 
The City Loan Company of Lima, Ohio, from time to time, the cer- 
tificates for which were made payable to her or Charles E. Pearson. These 
deposits were continued and renewed from time to time for several years 
until, on June 30, 1941, the deposits were represented by two certificates 
made payable as aforesaid, one for $3129.22 and the other for $624.90. 
The deposit represented by the first certificate was withdrawn on 


September 13, 1941, and the deposit represented by the second certificate 
was withdrawn on September 20, 1941, the total withdrawal of both 
certificates amounting to $3754.12. 

In a letter under date of July 12, 1943, addressed by Charles Pear- 
son to Jesse Thomas, Mr. Pearson stated: 


“I received a letter from Elsie, saying you checked over the things 
in my safety deposit box. Most of the stuff in the box was Edna’s. I'll 
tell you what she wanted done with the part I know of. Once when she 
was in Lima she said she wanted me to give the bonds to whose ever name 
was on it with hers and the cash belong to me if anything happened 
to her. I asked her what about you, she said you had the real estate 
and a few other things and she thought you had enough to live on. 
About Kathryn’s house and Harry’s note she never told me, what she 
wanted done with it. The money in the bank book in hers and my 
name was mine. The money in her’s and Mom’s name belongs to 
Mom. Edna had money in the city loan in her name and mine for awhile 
but she told me to draw it out and put it in my box.” 


In another letter to Jesse Thomas, under date of August 2, 1943, 
Mr. Pearson stated: 


“I received your letter this noon that you wrote July 30 asking me 
about my safety deposit box contents. I have already told Elsie to 
give you Harry’s note and what papers I have on Kathryn’s house. I’m 
sure if you go and ask her for them, she will give them to you. About 
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the bonds, Mr. Hamilton says, if Edna told me that 1 was to give 
them to whose ever name was on with her’s that I was custodian of 
them and was responsible for them till the persons got them and about 
the cash in the box. Edna had it in the city loan for a while in her 
name and mine. Later she told me to draw it out and put it in my box. 
She also told me, if any thing ever happened to her, I was to have 
the money. . . . As about the other money I can’t say much, but I 
know it was to be Mom’s. I have heard Edna say to Mom that if she 
needed any money to go to the bank and get it.” 


There is no evidence showing the source of the balance of the cash 
in the safety deposit box, and there is no evidence, other than the evi- 
dence as to the manner in which such bonds were registered, showing 
any agreement or arrangement between Edna Thomas and the other 
persons in whose names the bonds were registered as to the bonds or 
the proceeds thereof. 

There is no evidence showing any contract with The City Loan 
Company or with The South Side Building & Loan Association with 
reference to such deposits made therein, other than that the accounts were 
in the names mentioned in the certificates of The City Loan Company 
and the passbook of The South Side Building & Loan Association. 

Plaintiff makes the following assignments of error: 

1. Overruling the demurrer filed by the plaintiff to the several an- 
swers on file, and overruling the renewal of the demurrer at the beginning 
of the trial. 

2. Allowing the motion of the defendants for a directed verdict at 
the end of the evidence offered by the plaintiff. 

3. Directing the jury to return a verdict of “no cause of action.” 

4. Overruling the motion for a new trial. 

5. Other errors apparent in the record. 

Before considering these assignments of error it will be advisable to 
discuss the purpose and nature of this action. 

The principal purpose of a writ of replevin is to enforce the claim 
of an owner of property for its delivery to him by one who wrongfully 
detains it. The primary object is to determine the right of possession. 
What is an action in “detinue” at common law is now, by the General 
Code, designated as an action in replevin. 

The action for damages, where the property has not been taken, 
has been regarded as one in the nature of an action of trover. 

The general rule is well settled that replevin can be maintained only 
for specific property capable of identification and delivery and will not 
lie for an undivided interest in personal property. 35 Ohio Jurisprudence, 
437, Section 17. 

Assignment of error No. 1 will be first considered, and assignments 
2 and 3 will be considered together as they involve the same subject 
matter. The other assignments will then be considered. 
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1. Plaintiff filed demurrers to the answers of Charles E. Pearson and 
Elsie Pearson. The demurrer to the answer of Charles E. Pearson was 
directed to the defense pleaded in his answer, that all the United States 
savings bonds in question were registered in the names of, and payable 
to, Edna G. Thomas or another person ‘as co-owners, and that under 
the regulations of the United States Treasury Department, relating to 
bonds of this character, the survivor of such co-owners is the sole and 
absolute owner of the bonds and payment will be made only to such 
survivor. The demurrer to the answer of Elsie Pearson was directed to 
the defense pleaded in her answer to the same effect except that such de- 


fense was limited to the bonds registered in the names of “Edna Thomas 
or Elsie Pearson.” 


An inspection of such regulations discloses the following provision 
applicable to the bonds in question: 


“Sec. 315.45. Payment or reissue—A savings bond registered in the 
names of two persons as co-owners in the form, for example, ‘John A. 
Jones or Mrs. Mary C Jones,’ will be paid or reissued as follows: 


“(c) payment or reissue after the death of one co-owner.—If either 
co-owner dies without the bond having been presented and surrendered 
for payment or authorized reissue, the surviving co-owner will be recog- 
nized as the sole and absolute owner of the bond and payment or reissue, 
as though the bond were registered in his name alone, will be made only 
to such survivor.” 

“Sec. 315.18. Judicial proceedings (judgment creditors, trustees in 
bankruptcy, receivers of insolvents’ estates and conflicting claimants) — 
A claim against an owner or co-owner of a savings bond and conflicting 
claims as to ownership of or interest in such bond as between co-owners 
or the registered owner and a designated beneficiary will be recognized 
when established by valid judicial proceedings and payment or reissue 
will be made, upon, presentation and surrender of the bond, except as 
follows: 


“(1) No such proceedings will be recognized if they would give effect 
to an attempted voluntary transfer inter vivos of the bond or would 
defeat or impair the rights of survivorship conferred by these regulations 
upon a surviving co-owner or beneficiary.” 


“Sec. 315.4. Authorized forms of registration, series E, and general 
provisions relating to their use. 

“(a) Forms of registration —Bonds of series E may be registered only 
in the names of individuals (natural persons), whether adults or minors, 
in their own right in one of the following forms: 

(1) One person: In the name of one person, for example: ‘John A. 
Jones.’ 

“(2) Two persons—Co-ownership form: In the names of two (but 
not more than two) persons in the alternative as co-owners, for ex- 
ample: ‘John A. Jones or Mrs. Ella S. Jones.’ 

“No other form of registration establishing co-ownership is 
authorized.” 
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These provisions, with the force and effect of law, constitute a part of 
the contracts by which the bonds are sold by the government and de- 
termine not only the person to whom the bonds are to be paid but also 
determine the property rights, as between themselves, of the parties in 
whose names as co-owners the bonds are registered. Consequently where, 
as in the instant case, bonds are registered in the manner pleaded in such 
defenses, they become the absolute property of the survivor of the co- 
owners after the death of one of the co-owners, and the executor or ad- 
ministrator of such deceased co-owner has no right, title or interest 
in them or right to the possession thereof. 

The court, therefore, did not err in overruling such demurrers, or the 
renewals thereof, and this assignment of error is without merit. 

2 and 3. These assignments involve the question whether there was 
any evidence tending to prove that the plaintiff, as against the de- 
fendants, was entitled to the possession of any of the personal property 
in controversy. 

Under assignment No. 1, we have held that the plaintiff neither 
owned nor is entitled to the possession of such of the United States 
savings bonds as were registered in the names of plaintifi’s decedent 
or another as co-owners. 


The next question to be determined is whether the plaintiff was the 
owner and entitled to the possession of the other United States bonds 
in controversy, which we have hereinbefore designated as class No. 2. 

It will be noted, from the above-quoted regulations, that bonds of 
series E may be, registered in the names of two persons in the alternative 
as co-owners and no other form of registration establishing co-owner- 
ship is authorized, so it would appear that there is considerable doubt 
as to whether any of the bonds in controversy were registered in the 
names of Edna G. Thomas and another, coming within the class desig- 
nated as class No. 2, of the personal property sought to be replevined. 
But assuming, as we must assume from the evidence, that certain of the 
bonds, were so registered, such bonds, in the absence of regulations 
to the contrary, and no regulations to the contrary have been brought 
to the attention of the court, would be jointly owned by the persons in 
whose names they are registered. In the absence of evidence to the 
contrary, and there is no evidence to the contrary, such bonds would 
be presumed to be owned in equal shares by the persons in whose names 
they are registered. Upon the death of one of the registrants, his share 
in the bonds would descend to his heirs, subject to administration as a 
part of his estate, and the surviving registrant would retain his half 
interest. 


In such situation, the administrator of the estate of the deceased 
registrant would not have the right to possession of the bonds to the 
exclusion of the surviving registrant, and, there being no such right to 
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possession, an action in replevin by such administrator to recover the 
‘ possession of such bonds could not be maintained. 

In the absence of further evidence on the subject, other than above 
outlined, we do not decide or attempt to decide the respective interests 
the respective parties may have in the bonds or the proceeds thereof, 
but simply decide that upon the evidence adduced the plaintiff is not 
entitled to the possession of such bonds as against the defendants. 

The next matter to be considered is whether, on the evidence ad- 
duced, the plaintiff is entitled to the possession of the passbook of the 
savings and loan association, which we have designated as class 3 of 
the property in controversy. 

The only evidence before us reflecting on this question is the evi- 
dence that the deposit account represented by the passbook stands in 
the names of “Mrs. Edna G. Thomas or Charles E. Pearson.” 

It is the judgment of the writer of this opinion that the evidence 
mentioned shows the account to be a joint account, as there are no 
words purporting to create a right of survivorship in the account. 
Joint tenancies with right of survivorship are not recognized by the 
courts of Ohio unless such right of survivorship is prescribed by the 
instrument creating such joint tenancy. 

The account does not constitute a joint and survivorship account, 
within the meaning of Section 9648, General Code, relating to deposits 
of that character in building and loan associations, as the evidence fails to 
show a joint order of the parties to the account to the building and loan 
association that such deposits or any part thereof were to be payable 
to the order of any one or more of such joint depositors and to con- 
tinue to be so payable notwithstanding the death or incapacity of one 
or more of the persons making them. 

It has been held that the adjudication of lunacy and the appoint- 
ment of a guardian of one of the parties to a joint and survivorship ac- 
count terminates the agreement, and, as each had a complete interest 
in the entire account, equity requires, in the absence of extraordinary 
circumstances, an equal division of the account between the parties in- 
volved, as of the time the guardian was appointed. Abrams, Gdn., v. 
Nickel, 50 Ohio App. 500, 198 N.E. 887, motion to certify overruled 
May 29, 1935. 

By the same reasoning, it would appear that, where a deposit ac- 
count in a building and loan association is payable to either one of two 
persons, with no right of survivorship in either specified, such account 
terminates on the death of one of the parties and equity requires, in the 
absence of extraordinary circumstances, which did not exist in the in- 
stant case, an equal division of the account between the administrator of 
the deceased party, and the surviving party, as of the time of the 
death of the deceased party. 

However, in the instant case, it is unnecessary to determine, and we 
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do not determine, whether the deposit account was a joint account or 
a joint and survivorship account. In the first event the administrator 
of the estate of Edna G. Thomas would be entitled to half of the ac- 
count and Charles E. Pearson, the other party to the account, the other 
half. In the second event, Charles E. Pearson as survivor would be 
entitled to the whole of the account. In neither event would the ad- 
ministrator of the estate of Edna G. Thomas be entitled to the posses- 
sion thereof to the exclusion of Charles E. Pearson, and consequently 
could not maintain an action to replevin the passbook representing the 
account. 

We are not deciding or attempting to decide the respective interests 
of the parties in the account, but simply hold that upon the evidence 
adduced the plaintiff is not entitled to the possession thereof as against 
the defendants. 

The next matter to be considered is the question of the right to pos- 
session of the cash in the safety deposit box. 

As hereinbefore noted, the evidence discloses that $3754.12 of the 
cash amounting to $4866.36 in the safety deposit box was derived by 
Charles E. Pearson from withdrawals made by him on certificates of 
deposit issued by The City Loan Company, payable to Edna G. Thomas 
or Charles E. Pearson, and there is no evidence as to the derivation of 
the balance of such monies. 

In order for the plaintiff to recover such monies in replevin, or 
damages in lieu thereof, it was incumbent upon him to prove his right 
to the immediate possession of such monies. Plaintiff’s right to posses- 
sion in the instant case depended upon his ownership of such monies in 
his capacity as administrator of the estate of Edna G. Thomas, deceased. 

As to the money in the safety deposit box in excess of the proceeds 
of the certificates of deposit, the plaintiff failed to show that 
his decedent had any right, title or interest therein. We will, therefore, 
confine our further consideration of the question of the right of possession 
of the cash in the safety deposit box, to the proceeds of the certificates of 
deposit above mentioned. 

Under the terms of these certificates, and in the absence of any 
further agreement between himself and Edna G. Thomas concerning the 
subject matter, Charles E. Pearson would have had the legal right to 
withdraw the funds on deposit and to hold the same as his own property 
upon making such withdrawal. However, the evidence shows a further 
agreement between Charles E. Pearson and Edna G. Thomas with 
reference to the subject matter. 

The letters of Charles E. Pearson to Jesse Thomas, surviving spouse 
of Edna G. Thomas, above mentioned, show that Pearson, at the direc- 
tion of Edna G. Thomas, withdrew the deposits from The City Loan 
Company and put the proceeds in the safety deposit box rented by him, 
and that such funds were put and kept in the box upon the under- 
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standing that “if anything ever happened to her” (Edna G. Thomas), 
that is, if she died, “the cash belonged to me” (Charles E. Pearson) . “I 
[Charles E. Pearson] was to have the money.” 

The evidence further shows that while the box was rented by Charles 
E. Pearson, Edna G. Thomas, under the terms of the rental contract, 
had the right of access to it the same as Charles E. Pearson would have 
in person. 

The fact that it was the understanding and agreement of the parties 
that the funds were to belong to Pearson upon and in the event of 
the death of Edna G. Thomas excludes any hypothesis that the funds 
belonged to Pearson during the lifetime of Edna G. Thomas, and this 
fact, plus the fact that Edna G. Thomas had the right of access to the 
safety deposit box during her lifetime, excludes any hypothesis that she 
had parted with dominion over such funds and that the transaction con- 
stituted the delivery of a gift by Edna G. Thomas in her lifetime to 
Charles E. Pearson to take effect on her death. 

Consequently the transaction, as shown by the evidence adduced on 
the subject, amounted to an attempted testamentary disposition of 
the funds, which could be made only by will, and was therefore ineffective 
to pass title to Charies E. Pearson upon the death of Edna G. Thomas. 

The plaintiff, therefore, through the evidence adduced by him, made 
a prima facie case showing that he was entitled to the possession of 
such funds or for damages in lieu thereof. So far as such funds are con- 
cerned, the court erred in directing a verdict in favor of the defendant 
Charles E. Pearson and against the plaintiff, which error requires a 
reversal of the judgment. 

For the reasons mentioned, assignments 2 and 3 are without merit 
except in the respect hereinbefore mentioned. 

4. The subject matter of assignments 2 and 3 above mentioned con- 
stitutes two of the grounds on which the plaintiff based his motion 
for a new trial, and as they have been fully considered under such as- 
signment we will not discuss them further. 

The only other ground for the motion for new trial is that the court 
erred in the rejection of testimony offered by the plaintiff. This error 
is not specified or argued in plaintiff’s brief, so the same will not be 
considered by the court. 

5. The plaintiff, in his brief, neither specifies nor argues any errors 
other than those above mentioned, so this assignment will not be 
considered. dl 

As we find error in the particulars hereinbefore set forth, the judg- 
ment of the Common Pleas Court is reversed at costs of defendant 
Charles E. Pearson, and the cause is remanded for a new trial and fur- 
ther proceedings according to law, in accordance with this opinion. 

Judgment reversed. 


MIDDLETON, P. J., and JACKSON, J., concur. 
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Withdrawals from Savings Account Constituted 
Gifts from Depositors to Son 





Ruffalo v. Savage, Supreme Court of Wisconsin, 31 N. W. Rep. (2d) 175 





When a savings account is opened in a bank withdrawals may 
be made only upon presentation of the passbook and upon the 
written order of the depositor. The depositor is requested to sign 
a signature card to be retained by the bank for the purpose of show- 
ing who is authorized to withdraw funds and to determine the 
genuineness of the signature on any withdrawal slip. 

In the instant case the parents opened bank savings account in 
the name of their son. The passbooks were retained in the posses- 
sion of the parents at all times with the exception of six occasions 
when withdrawals from the account were made by the son. On 
these occasions the passbooks were delivered to the son by the 
mother with instructions or authorization to withdraw a particular 
account, and the passbook immediately returned after each with- 
drawal. 

It was held that when the withdrawals were made they were 
the funds of the parents and constituted a gift from the parents to 
the son of the specific amount of money which was withdrawn but 
did not constitute a gift of the passbooks or in any way affect the 
balance of the deposits represented by the books. Making these 
deposits in the name of the son was not a contractual right which 
the son could enforce. He could obtain title only by virtue of a gift, 
and the gift in this instance could not be completed without a 
voluntary delivery of the passbooks for the purpose of making the 
gift. This was not done and the son therefore had no title to the 
deposits during his lifetime. Therefore no title passed to his estate. 


Appeal from a judgment of the Circuit Court for Kenosha County; 
Alfred L. Drury, Judge. 

Affirmed. 

Sam Ruffalo and Louise Ruffalo, plaintiffs and respondents, bring this 
action against Thomas K. Savage, administrator of the estate of Bennie 
Ruffalo, deceased, and The First National Bank of Kenosha, defendants, 
to determine the ownership of the proceeds of a savings account in The 
First National Bank of Kenosha. The action was commenced Novem- 
ber 22, 1946. From a judgment establishing ownership in plaintiffs, 
defendant Thomas K. Savage, administrator of the estate of Bennie 
Ruffalo, deceased, appeals. 

Sam Ruffalo and Louise Ruffalo, parents of Bennie Ruffalo, opened 
a savings account in The First National Bank of Kenosha, Wisconsin, in 
the name of Bennie Ruffalo on November 8, 1934, with a deposit of 
$20 made by a daughter at the direction of plaintiffs. This daughter at 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §606. 
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that time signed the name of Bennie Ruffalo to the signature card. 
The parents continue to make deposits of various amounts as suited 
their convenience until July 3, 1945, at which time there was a balance 
in the savings account amounting to $4,196.73. When the first pass- 
book was filled with entries a new passbook was issued and the balance 
carried forward into another book. The number of deposits and en- 
tries made required the issuance of three passbooks covering this 
‘account. The passbooks were retained in the possession of the plain- 
tiffs at all times with the exception of six occasions when withdrawals 
from the account were made by Bennie Ruffalo. On those occasions the 
passbook was delivered to Bennie Ruffalo by the mother with instruc- 
tions of authorization to withdraw a particular amount, and the pass- 
book was immediately returned after each withdrawal. The rules and 
regulations of the bank provided that a savings account is not subject 
to check and the passbook must be presented when each deposit or with- 
drawal is made. The dates and amounts of withdrawals are as follows: 


August 11, 1937 $250.00 February 4, 1941 $25.00 
November 19, 1940 30.00 February 18, 1941 30.00 
January 1, 1941 25.00 June 16, 1941 40.00 


Bennie Ruffalo entered military service June 24, 1941, and March 29, 
1944, he married while home on furlough. Thereafter, on July 5, 1944, 
he opened an account in The First National Bank of Kenosha with an 
initial deposit of $500 in the joint names of himself and his wife. He 
was declared missing in action since September 10, 1944, and death 
is presumed to have occurred September 11, 1945, according to an 
official statement furnished to respondents October 25, 1946. Decedent 
left a wife and child surviving him. 

Baker, Juliani & Baker and Thomas K. Savage, all of Kenosha, for 
appellant. 

Cavanagh, Stephenson, Mittlestaed & Sheldon, of Kenosha, for 
respondents. 


BARLOW, J.—The facts are not in dispute. The question for de- 
cision is whether the parents, who made the deposits from their 
own money, or the estate of the deceased son has legal title to the pro- 
ceeds of this saving account. Appellant contends that when the parents 
deposited the money in the name of the decedent title immediately 
vested in him, relying on Estate of Staver, 1935, 218 Wis. 114, 260 
N.W. 655. He further argues that if delivery of the passbooks was 
necessary this was complied with when the mother gave the passbooks to 
the son to make withdrawals as heretofore set forth. The trial court 
found the respondents at all times intended to reserve to themselves the 








532 THE BANKING LAW JOURNAL 


ownership and control of the account until such time as they elected to 
complete a gift to the son of the amount on deposit. 

In the Staver case the certificates of deposit in issue were all made 
payable to the order of Joseph Staver or Frank J. Staver, the funds so 
deposited being the funds of Joseph Staver. The court held this was a 
joint deposit and upon the death of Joseph Staver the title to the cer- 
tificates passed to Frank J. Staver as survivor and the estate had 
no right or interest in them. By the terms of the deposits each party 
had an interest in the certificates and the delivery of the certificates by 
the bank to either party was a delivery to both parties. 

Respondents contend that when these deposits were made they had a 
right to reserve to themselves the ownership and control of this account 
even though they made them in the name of the son, with the right 
to make a gift at such time as they saw fit; that in order to complete 
a gift it was necessary for respondents to deliver the passbooks to the 
son voluntarily for the purpose of completing the gift; that this was 
never done and there being no completed gift the title still remains 
in respondents. 

There is a difference between a joint ownership of a res by contract 
and a gift of a singly-owned res. In Estate of Krause, 1942, 241 Wis. 41, 
4N.W.2d. 122 deceased withdrew his funds from his personal savings ac- 
count and deposited them in a saving account in the name of his wife, 
and later withdrew them on his own signature. The wife started an 
action against the bank to recover the funds after the death of her hus- 
band. While the case was before the court on the question of admis- 
sibility of evidence, in its decision the court said 241 Wis. p. 44, 4 N.W. 
2d 124: “If the appellant had succeeded in establishing the fact that she 
was in possession of the passbook No. 11177 during the lifetime of her 
husband, that fact would have established a basis for an inference that 
he had delivered it to her. The establishment of that fact would have 
presented quite a different question upon the record in this case. Not 
having established it the trial court correctly held that the mere fact that 
the account was opened in her name, the possession of the passbook 
having been retained by her husband, there being no evidence of delivery 
of the book to her by him or any other evidence tending to establish 
intention to make a gift to her of the amount of money deposited, the 
appellant had failed to establish her case. See Marshall & Ilsley 
Bank v. Voight, 1934, 214 Wis. 27, 252 N.W. 355. The deceased at all 
times retained and exercised dominion over this deposit and the fact 
that the deposit was opened in her name instead of his own is fully 
explained. It is immaterial whether as a matter of fact under the cir- 
cumstances of this case the deposit would have been protected by the 
Federal Deposit Insurance Corporation.” 


In Tobin v. Tobin, 1909, 1389 Wis. 494, 121 N.W. 144, the father 
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loaned money and caused the note and mortgage to be made out in the 
name of the son, but the note and mortgage were never delivered to the 
son. The contest arose between the executor of the son’s estate and the 
father, and the father was held to be the owner of the note and mort- 
gage. While this court held in the Staver Case, which was decided later, 
that the reasons assigned in the Tobin Case were erroneous in part, it did 
say (page 122 of 218 Wis., page 659 of 260 N.W.); “. . . If this was a 
contract for the benefit of the son, his knowledge or assent was un- 
necessary under the doctrine of the Tweeddale Case [116 Wis. 517, 93 
N.W. 440, 61 L.R.A. 509, 96 Am.St.Rep. 1003]. What the court really 
held was that from all the surrounding circumstances it was plain that 
the purpose of the contract was not to make a gift or contract for the 
benefit of the son. The case may be supported upon this ground.” 

In Marshall & Ilsley Bank v. Voight, 1934, 214 Wis. 27, 252 N.W. 
355, the husband established a joint account in his name and the name of 
his wife, and the husband retained possession of the passbook and also 
of the key to the drawer in which it was placed, and the wife secured the 
key during his lifetime and took possession of the passbook and withdrew 
the amount of the deposit. The court disposed of the case on the ground 
that there was no delivery of the passbook and no completed gift. With 
reference to this case the court said in the Staver Case (page 124 of 
218 Wis., page 659 of 260 N.W.): “. .. This ruling must likewise be 
modified, although the result in the Voight Case was entirely correct 
under any view of the law. This case is similar to the illustrations 
heretofore given where a depositor, for the sole purpose of his own 
convenience, makes a joint deposit so that the other person may, for the 
convenience and sole benefit of the depositor, draw funds and apply 
them to the use of the depositor. Such a situation, if established, is 
sufficient to warrant affecting the legal title with a trust in favor of the 
husband’s estate.” 

The joint deposit rule in the Staver Case followed the rule in Massa- 
chusetts, Ohio, Michigan, and other states, but these states also recog- 
nize a distinction between a joint ownership of a res by contract and a 
gift of a singly-owned res. Chippendale v. North Adams Savings Bank, 
222 Mass. 499, 111 N.E. 371; Cleveland Trust Co. v. Scobie, 114 Ohio 
St. 241, 151 N.E. 373, 48 A.L.R. 182; Robertson v. Parker, 287 Mass. 351, 
191 N.E. 645; 38 C.J.S. Gifts, sec 49. 

When a savings account is opened in a bank withdrawals may be 
made only upon presentation of the passbook and upon the written order 
of the depositor. The depositor is requested to sign a signature card 
to be retained by the bank for the purpose of showing who is authorized 
to withdraw funds and to determine the genuineness of the signature on 
any withdrawal slip. While the signature card contained the name of 
Bennie Ruffalo it was signed by the sister and not by him. The personal 
signature of Bennie Ruffalo was not one on which the bank was author- 
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ized to honor withdrawals according to the terms of the deposit. If 
he had gone to the bank and signed the signature card when the first 
deposit was made and the passbook had been issued and delivered to 
the parents or their representative in his presence a different question 
might be presented, but we are not called upon decide this question, 
and do not do so. 

In the case under consideration the decedent at no time exercised 
any right or control over the deposits in question. He opened a separate 
savings account through which he carried on his individual business. 
He could not withdraw any of the funds in question without the pass- 
books and he was in no position to require the passbooks to be delivered 
to him by his parents. The passbooks were retained in the possession 
of and under the control of the parents at all times except when they 
were given to the son for the purpose of making specific withdrawals. 
When those withdrawals were made they were the funds of the parents 
and constituted a gift from the parents to the son of the specific amount 
of money which was withdrawn but did not constitute a gift of the pass- 
books or in any way affect the balance of the deposits represented by 
the books. This was no different than if the parents had taken cash 
from their purse in a like amount and given it to the son. In place of 
doing this they withdrew cash from funds which they had deposited in 
the bank and gave it to the son. Making these deposits in the name of 
the son was not a contractual right which the son could enforce. He 
could obtain title only by virtue of a gift, and the gift in this instance 
could not be completed without a voluntary delivery of the passbooks 
for the purpose of making the gift. This was not done and the son 
therefore had no title to the deposits during his lifetime. Therefore no 
title passed to his estate. 

Judgment affirmed. 


Letter Constituting Guaranty of Payment of Note 





Nelson v. Hacking, Supreme Court of Minnesota, 29 N. W. Rep. (2d) 888 





A letter from defendants to plaintiff’s testate, stating that when- 
ever she desired and needed money on a certain note they would 
arrange so that she could withdraw on the note sums up to $500, 
amounted, under the circumstances of this case, to a guaranty. 

The evidence is sufficient to support a finding that a letter con- 
stituting a guaranty of the payment of a note was delivered as a 
part of one transaction in which plaintiff’s testate delivered certain 
stocks and received a note in exchange. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §612. 


ae. 
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Action by Irwin S. Nelson, executor of the last will and testament 
of Melanie Antonie Fannie Weston, deceased, against R. W. Hacking 
and another on an alleged guaranty. From judgment for plaintiff, the 
defendants appealed. 

Affirmed. 
Ralph S. Parker and Earl Hacking, both of Minneapolis, for apellants. 

Fred W. Putnam, of Minneapolis, for respondent. 


LORING, C. J.—This is an action brought by the executor of the 
will of Melaine Antonie Fannie Weston against the Hacking Brothers, 
as individuals. 

In 1931 and 1932, Mrs. Weston purchased certain stock in the Na- 
tional Credit Finance Corporation, which agreed to repurchase the same 
upon demand. Defendants were officers of that corporation, and in 
1932 they, as individuals, also offered to repurchase said stock. 

It is plaintiff’s contention, and the trial court so found, that on 
October 15, 1935, Mrs. Weston delivered certain stock of the National 
Credit Finance Corporation to the Reliance Adjustment Service, Inc., 
an Illinois corporation, and received in return its note in the amount 
of $3,575, with interest at seven per cent, payable January 1, 1945. 
Plaintiff further contended that on October 15, 1935, the Hacking 
Brothers, who were also officers of the Reliance Adjustment Service, Inc., 
made and delivered the following letter to Mrs. Weston: 


“October 15th, 1935 
Subject: Note Numbered 129, for $3,575.00 
Mrs. Melanie Weston 
3643 Washburn Avenue North, 
Minneapolis, Minnesota 
Dear Mrs. Weston: 

This is to inform you that Hacking Brothers will arrange so that you 
can withdraw on the above described note in amounts up to five hun- 
dred dollars ($500.00) , at any time if you so desire and need the money. 

Very truly yours, 
Hacking Brothers 
By: Robert Hacking 
P. Hacking” 


The lower court found that this constituted a guaranty, the con- 
sideration for it being acceptance by Mrs. Weston of the note of the 
Reliance Adjustment Service, Inc., in exchange for her stock. Defend- 
ants contend that because the note was dated September 2, 1935, and 
the letter October 15, 1935, some six weeks later, the two transactions 
were separate, and consequently that the letter or guaranty was without 
consideration. Defendants further contend that if it was a guaranty 
it was a guaranty without date and that consequently it was a demand 
instrument, with the statute of limitations running from the date of 
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delivery, and hence that this action was barred. They further asserted 
as a defense, although the point was not raised in the trial court, that 
in order to maintain this action a suit would have had to be brought 
against the principal debtor first, and, in any event, that the cause of 
action ended with the death of Mrs. Weston. 

The lower court found against defendants on the points raised in 
that court. 

1. The letter of October 15, 1935, from the Hacking Brothers, while 
crudely and informally drafted, is clearly to the effect that if and when 
Mrs. Weston needed and desired money they would guarantee that she 
be paid in amounts not exceeding $500. The letter referred specifically 
to the note involved. Such a statement is sufficient to constitute a 
guaranty. The fact that a consideration was not recited in it is not 
fatal. Where a contract of guaranty, entered into contemporaneously 
with the principal contract and distinctly referring to it, tends to show 
that both are part of the entire transaction, the statute of frauds does 
not require consideration to be separately stated in the guaranty. High- 
land v. Dresser, 35 Minn. 345, 29 N. W. 55. 


2. While it is true that the date of the note was September 2, 1935, 
we cannot say, as a matter of law, that the evidence is not sufficient to 
support the finding that all the elements of the transaction took place 
on October 15, 1935. We think it supports a finding that the stock was 
delivered, the note given, and the letter received all as a part of one 
transaction. 

3. Nor do we agree with defendants that this was a demand in- 
strument. Where one guarantees the debt of another, the statute of 
limitations does not commence to run until the debt is due and payable. 
Wigdale v. Anderson, 193 Minn. 384, 258 N. W. 726. See, also, Johnson 
v. Freberg, 207 Minn. 61, 289 N. W. 835. 


4. Defendants’ contention that an action must be brought against 
the principal before suing the guarantor is made for the first time in 
this court. Consequently, we do not consider it. Meiners v. Kennedy, 
221 Minn. 6, 20 N. W. 2d 539; Service & Security, Inc. v. St. Paul Fed- 
eral Sav. & Loan Assn., 211 Minn. 199, 300 N. W. 811. 

5. There remains for consideration the question whether the rights 
of the deceased against defendants on the note and guaranty passed to 
her estate. Contract rights survive in Minnesota unless personal in 
nature. A written instrument binding the maker to pay a specified sum 
as nearly as possible to meet the payee’s requirements does not evidence 
a promise which is dependent on the continued existence of the payee, 
and his death does not terminate the obligation. Ryan v. Litchfield, 162 
Towa 609, 144 N. W. 313. Mrs. Weston had only to collect the money 
or the note, so the right survives. 


Affirmed. 
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Payments on Notes to One of Joint Tenants 





Fish v. Security First National Bank of Los Angeles, Supreme Court of 
California, 189 Pac. Rep. (2d) 10 





Where notes were extended to two parties as joint tenants, de- 
cedent’s receipt of the payments as a joint tenant was not in deroga- 
tion of plaintiff's joint tenancy interest even though the payments 
were made in the name of only the one joint tenant. The funds 
could be retained or reinvested by either joint tenant without de- 
stroying their joint tennacy character. 

The statement attributed to plaintiff by decedent’s attorney, 
that plaintiff “was to get only what was left,” did not necessarily 
imply that he was to get only the balance remaining unpaid on the 
notes. It equally well implied that he was to get whatever portion 
of the joint tenancy property which was still in existence at the 
time of her death, that is, balance unpaid on the notes and the 
fruits thereof, 


Appeal from Superior Court, Los Angeles County; Arthur Crum, 
Judge. 

Action by Merle E. Fish against the Security-First National Bank 
of Los Angeles, as executors of the estate of Gladys Isabel Ferres, de- 
ceased, to recover moneys paid deceased for the joint use of herself and 
plaintiff during their lives and the survivor’s sole use and benefit after 


either’s death. From judgment for plaintiff, the defendant appeals. 
Affirmed. 


Prior opinion, 179 P.2d 356. 

Henry T. Moore, of Los Angeles, for appellant. 

Oliver O. Clark and Robert A. Smith, both of Los Angeles, for 
respondent. 


CARTER, J.—Defendant, as executor of the estate of Gladys Isabel 
Ferres, deceased, appeals from a judgment which awards to plaintiff 
$29,012.45 found to have been held by the decedent as trustee for the 
joint use and benefit during her lifetime of herself and plaintiff and for 
the sole use and benefit of the survivor after the death of either. 

The basic question is that of the sufficiency of the evidence to sup- 
port the findings and judgment. The evidence shows that between 
plaintiff, a minister of the gospel, and the decedent, there grew up 
over a period of years a relationship of great confidence. The husband 
of decedent passed away in 1931. Decedent had no children or de- 
scendants and during the greater portion of the time from 1931 until 
her death in 1943 she lived alone. She was a woman of wealth, having 
a constant income in excess of her personal needs. As plaintiff alleged 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §761. 
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and the trial court found, decedent, after her husband’s death, “re- 
quired assistance in the care and management of her property and 
affairs and also the companionship of others in relief from loneliness”; 
“a feeling of high regard and friendship arose between the [decedent] 
on the one hand and [plaintiff] and the members of his family on the 
other, and from about the year 1931 up to the date of her death this 
plaintiff constantly advised with and assisted [decedent] in the care 
and management of her property and affairs. In addition thereto, 
[decedent] spent a large portion of her time visiting in the home of 
plaintiff; innumerable automobile trips were taken by her in company 
with plaintiff and members of his family; and [decedent] was con- 
tacted almost daily by plaintiff or some member of his family in the 
performance of some service or other friendly act.” 

Decedent suffered from.an impairment of hearing which caused her 
some difficulty, particularly at any long or involved conference, but she 
was unquestionably competent. As the trial court commented, “all of 
the evidence in the case that touches on that point shows that [decedent] 
was not only mentally competent but very or exceptionally mentally 
competent to determine what she wanted to do. ... There is no ques- 
tion raised on that score at all... .” 

In February, 1934, the decedent executed a will by which she 
disposed of her estate of more than $550,000 in value. Defendant 
executor, as trustee under a charitable trust, was named residuary 
legatee, and it will receive over $200,000, regardless of whether it also 
receives the sum here involved. Decedent executed a first codicil 
to her will in March, 1934, a second codicil in 1935, a third in 1939, and 
a fourth in 1943. By the second codicil she devised and bequeathed 
to plaintiff her home and furnishings of an appraised value of $11,100, 
and an automobile valued at $500. This devise and bequest, standing 
without change from 1935 to 1943, is indicative of decedent’s early in- 
tent to reward plaintiff for his service to her. 

In July, 1937, decedent established, and during her life maintained, 
a bank account in joint tenancy with plaintiff, in which she deposited 
the sum of $35,000. This is indicative of decedent’s continuing generosity 
toward plaintiff. 

In May, 1941, decedent made a loan of $30,000 to Pierce Brothers, a 
mortuary corporation, of which plaintiff was standby minister (the 
minister called in when the parties have no particular preference) . 
A $30,000 note evidencing the loan was executed by the mortuary to 
decedent and plaintiff as joint tenants with right of survivorship. On 
this note the mortuary made sixteen payments to decedent, in her 
name alone, aggregating $15,012.45. These payments were placed in a 
bank account standing in the name of decedent alone. 

In May, 1942, decedent caused to be issued to herself and plain- 
tiff, as joint tenants with full right of survivorship, a certificate evi- 
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dencing ownership of 1000 shares of the capital stock of the mortuary 
corporation of a par value of $25 a share. 

In October, 1942, the following transaction took place: The mor- 
tuary, by check payable to decedent only, repurchased its stock for 
$25,000. The $25,000 was immediately loaned back to the mortuary so 
that it then owed the $25,000, a balance of $16,666.72 on the $30,000 
note, and a balance of $35,844.76 on another $45,000 note which it 
executed to decedent, or an aggregrate debt of $77,511.48. These 
obligations were consolidated in a single note for $77,511.48, executed 
by the mortuary to decedent and plaintiff as joint tenants. There- 
after the mortuary made payments on the consolidated note to decedent 
alone totaling $14,000. The payments were deposited by decedent in 
the same bank account, in her name only, in which she had deposited 
the payments of $15,012.45 made on the $30,000 note. This bank ac- 
count, from the time of the first deposit, contained a balance of more 
than the amount of the payments made by the mortuary, or more than 
the aggregate of all payments, to-wit: $29,012.45, at the time of de- 
cedent’s death. 

After the passing of decedent in August, 1943, the funds on deposit 
came into the possession of defendant executor. It rejected plaintiff’s 
claim in the sum of $29,012.45, and this action followed. Plaintiff’s 
complaint was framed on the theory that the moneys were joint tenancy 
funds because they were received by decedent as payments upon joint 
tenancy notes and, having been kept intact by her until her death, they 
retained their character as joint tenancy property. In the first two 
counts of the complaint, one for $15,012.45 and the other for $14,000, 
plaintiff alleged thet the respective sums received by decedent without 
any agreement between her and plaintiff that their joint tenancy char- 
acter would be altered, and that decedent retained possession of the 
funds for the sole purpose of holding them until a favorable oppor- 
tunity should arise for reinvestment in some form satisfactory to both 
parties. In the third count plaintiff alleged that the sums were paid to 
and received by decedent “as Trustee for the joint use of herself and this 
plaintiff during their lifetimes, and for the sole use and benefit of the 
survivor after the death of either.” At the time of submission of the 
cause in the trial court plaintiff elected to stand on the third count, and 
the court thereupon made findings and gave judgment in his favor. 

It was essential to the establishment of plaintiff’s claim to the funds, 
under any theory, that he first establish his joint tenancy interest in the 
$30,000 and $77,511.48 notes and the validity of the joint tenancy 
transactions. On this subject the evidence gave rise to conflicting in- 
ferences which were resolved by the trial court in plaintiff's favor. The 
court found that at all times mentioned in the complaint plaintiff was 
and now is a minister of the gospel and that he so represented himself 
to decedent; that over a course of several years immediately prior to her 
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death, plaintiff undertook to and did advise decedent upon worldly as 
well as spiritual matters, particularly with respect to the use, manage- 
ment, and disposition of her property and with respect to business 
transactions; that as a result of such association, a relation of personal 
confidence arose between plaintiff and decedent in fact and in law; that 
on the occasions of the loans made by decedent to the mortuary, and 
execution of the notes evidencing them, “plaintiff took an active part in 
said negotiations and was active in procuring the making of said loans 
by decedent to the maker of said notes and in procuring the preparation 
and signing of the notes... . 

But the trial court further found that “it is not true that the con- 
duct of said decedent in creating any joint tenancy relation between 
herself and plaintiff, or in any management or disposition of her property, 
or in any business transaction, or in any respect wherein plaintiff bene- 
fited thereby, was the result of, or was influenced by, any undue in- 
fluence by or fraudulent conduct of, said plaintiff, and it is hereby ex- 
pressly found, as facts, that the conduct of said decedent in respect of 
each and all of the matters set forth in the pleading herein, was her 
free and voluntary act; was knowingly and understandingly done, and 
was free of any undue influence, coercion or fraud, upon the part of said 
plaintiff, and represented an expression of free and independent under- 
standing and desire; that in all matters, and at all times, plaintiff acted 
in the highest good faith toward said decedent, and plaintiff did not 
at any time obtain any advantage over the decedent, or any interest 
in any of her property, by any misrepresentation, threat, concealment, 
or adverse pressure, of any kind, and plaintiff did not at any time use the 
influence which his position with said decedent gave to him, to obtain 
any advantage over or from said decedent.” 

In challenging the sufficiency of the evidence to support these find- 
ings defendant relies upon the presumption of fraud, insufficient con- 
sideration, and undue influence which arises where a confidential rela- 
tionship exists between the parties, and the one in whom confidence 
is reposed actively participates in a transaction whereby he obtains a 
gift from or advantage over the others; such a presumption is evidence 
and casts upon the party who has gained the advantage the burden of re- 
butting it and showing fairness and good faith. Herbert v. Lankershim, 
9 Cal.2d 409, 71 P.2d 220; Estate of Cover, 188 Cal. 133, 204 P. 583; 
Estate of Nutt, 181 Cal. 522, 185 P. 393; Odell v. Moss, 130 Cal. 352, 62 
P. 555; Estate of Miller, 16 Cal.App.2d 141, 60 P.2d 492; Code Civ. Proc., 
secs. 1957, 1961; Civ.Code, secs. 2219, 2235. Defendant claims that plain- 
tiff failed utterly to sustain the burden cast upon him to rebut the pre- 
sumption, and complains of the fact that plaintiff did not even under- 
take to testify in support of his position. 

Plaintiff’s failure to testify fully is said by him to be due to the fact 
that he believed that such testimony was barred by section 1880, sub- 
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division 3, of the Code of Civil Procedure, which prohibits a party 
to an action on a demand against the estate of a deceased person, from 
being a witness “as to any matter or fact occurring before the death of 
such deceased person.” Since the cause of action upon the third count 
was one to declare a resulting trust and not an action upon the demand 
against the estate, plaintiff’s belief that his testimony was barred was 
erroneous. Porter v. Van Denburgh, 15 Cal.2d 173, 176, 99 P.2d 265; 
Myers v. Reinstein, 67 Cal. 89, 91, 92, '7 P. 192; Alvarez v. Ritter, 67 
Cal.App.2d 574, 579, 580, 155 P.2d 83; Corley v. Hennessy, 58 Cal.App. 
2d 883, 887, 137 P.2d 857; Humes v. Humes, 56 Cal.App.2d 126, 132, 
133, 1383 P.2d 39. 


But giving full effect to the presumption arising from the confi- 
dential relationship, we think it is clear that the evidence adduced 
and the inferences which may reasonably be drawn from it sufficiently 
support the trial court’s conclusion that plaintiff met the burden cast 
upon him. The evidence shows a competent donor who over a period 
of twelve years increasingly looked to the donee for companionship, ad- 
vice and service, and a continuing practice over those years to fre- 
quently reward him. The $30,000 note was executed more than two 
years and the consolidated note more than ten months before the death 
of the donor. No person was shown to have a stronger claim to her 
bounty than plaintiff. The gifts were made in a manner (creation of 
joint tenancies) affording the donor some protection during her lifetime. 
The donor successfully handled her valuable properties from 1931 to 1943 
so that she left an estate of over half a million dollars. She was 
familiar with joint tenancies for in 1937 she opened the joint bank ac- 
count with plaintiff. Officers of Pierce Brothers testified that during 
the period of the joint tenancy transactions, although most of the talk- 
ing was done by plaintiff and the instructions were given by him, yet 
they saw and conversed with decedent on many occasions. The con- 
solidated note was secured by trust deed. Decedent was present when 
the note and trust deed was negotiated and executed. 


Because the voice of decedent was silenced by death and that of 
plaintiff by his assumption of applicability of the statute, there was no 
direct testimony that decedent understood the nature of the joint 
tenancies. But considering the orderly manner in which the trans- 
actions appear to have been conducted, and from the testimony given 
by representatives of Pierce Brothers, it may reasonably be inferred 
that decedent was fully aware of the nature and implications of her acts 
and of what was done. That the evidence may also be construed to give 
rise to conflicting inferences is immaterial. 

In Kelly v. McCarthy, 6 Cal.2d 347, 364, 57 P.2d 118, 126, undue in- 
fluence is spoken of as “influence amounting to moral coercion destroy- 
ing grantor’s free agency and constraining him to do what is against his 
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will but what he is unable to refuse. . . . ‘Undue influence comprehends 
overpersuasion, coercion, or force that destroys or hampers the free 
agency and will power of the testator, and mere affection or attachment 
or a desire to gratify the wishes of one beloved, respected, and trusted 
may not of itself amount to undue influence affecting testamentary 
capacity.’ . . . ‘Influence gained by kindness and affection will not be 
regarded as “undue,” if no imposition or fraud be practiced, even 
though it induce the testator to make an . . . unjust disposition of his 
property in favor of those who have contributed to his comfort and 
ministered to his wants, if such disposition is voluntarily made.’ ” 

It must be remembered that the trial court found for plaintiff. The 
court was justified in concluding that the notes were delivered to de- 
cedent and that after recordation she received the trust deed in the 
mail from the recorder, and that she was fully aware of the implications 
arising from the manner in which the transactions were negotiated. 
She received periodic payments on the notes, sixteen on the first and 
eleven on the second. 

Defendant claims support in the fact that an erasure or alteration 
appears to have been made in the typewritten name of the payees on 
the consolidated note, and questions the validity of the note, suggesting 
that it may originally have been made out to decedent alone 
and later changed to state the names of decedent and _ plain- 
tiffs as joint tenants. The defect shows on the face of the 
photostatic copy of the note and although it might indicate the in- 
ference suggested by defendant, it more reasonably gives rise to the 
inference that it represents merely a slight erasure to correct an error of 
the typist. The issue was for the trial court. The transaction was 
openly conducted as were all the joint tenancy transactions. The 
trust deed was taken in joint tenancy and the trial court’s inference 
that the note was also so taken seems the one most likely to be true. 

Relying upon the presumption that where the consideration for 
a purchase is furnished by one person and title is taken in the name 
of another, a trust is presumed to result in favor of the one furnishing 
the consideration. Goes v. Perry, 18 Cal.2d 373, 379, 115 P.2d 441, de- 
fendant argues that under the undisputed evidence that substantially 
all, if not all of the consideration for the notes was furnished by dece- 
dent, it must be presumed that a trust resulted in her favor, and no 
evidence was adduced by plaintiff to rebut the presumption. This con- 
tention is answered by what has already been said, and by the fact that 
the repeated evidence of decedent’s past bounties to plaintiff negatives 
any intent of a trust or of other than a gift to him. The trial court was 
justified in resolving all conflicting evidence in favor of plaintiff on this 
issue. 

The conclusion of the trial court, therefore, that the joint tenancy 
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transactions were valid and that defendant was the owner of a joint 
tenancy interest in the notes may be accepted as a premise in determining 
the further question whether the evidence sufficiently supports the cor- 
relative conclusion that the funds totaling $29,012.45 were also joint 
tenancy property, although standing in decedent’s name. The pro- 
ceeds of joint tenancy property, in the absence of contrary agreement, 
retain the character of the property from which they are acquired. In 
re Kessler, 217 Cal. 32, 35, 17 P.2d 117; Estate of Harris, 169 Cal. 
725, 147 P. 967; Bliss v. Martin, 74 Cal.App.2d 500, 169 P.2d 61, and 
cases there cited; Wallace v. Riley, 23 Cal.App.2d 654, 665, 74 P.2d 
807; Estate of McCoin, 9 Cal.App.2d 480, 482, 50 P.2d 114. 

Defendant contends that here the evidence establishes that plaintiff 
either acquired no interest in the payments on the notes or, if he did 
acquire any interest, he relinquished it to decedent; that decedent re- 
ceived the payments in her own name, deposited them in her personal 
account despite the existence of a joint tenancy account with plaintiff; 
that this was all done with the acquiescence of plaintiff, who made no 
claim to the funds during decedent’s lifetime; that decedent’s attorney 
testified that plaintiff told him that the understanding was that plain- 
tiff “was to get only what was left when she died”; and that testimony 
was offered, but excluded by the trial court, to show that decedent 
paid income taxes on the funds. 

This evidence, however, does no more than create a further con- 
flict which the trial court was justified in resolving in plaintiff’s favor. 
From the evidence as a whole the court could reasonably conclude that 
there was no agreement between decedent and plaintiff that the fruits of 
the joint tenancy notes would not retain their joint tenancy character or 
that plaintiff would relinquish his interests in them. Decedent’s receipt 
of the payments as a joint tenant was not in derogation of plaintiff’s 
joint tenancy interest even though the payments were made in the name 
of only the one joint tenant. Delano v. Jacoby, 96 Cal. 275, 278, 31 P. 
290, 31 Am.St.Reps. 201; Civ.Code, sec. 1475. The funds could be re- 
tained or reinvested by either joint tenancy character. Wallace v. 
Riley, supra, and cases above cited. 

The statement attributed to plaintiff by decedent’s attorney, that 
plaintiff “was to get only what was left .. .” did not necessarily imply 
that he was to get only the balance remaining unpaid on the notes. 
It equally well implied that he was to get whatever portion of the joint 
tenancy property which was still in existence at the time of her death, 
that is, balance unpaid on the notes and the fruits thereof. 

That decedent may have paid income tax on the funds might be 
material as tending to show that she regarded them as her sole property, 
but if such evidence had been admitted it would not have affected the 
conclusion reached by the trial court. It would have been merely 
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cumulative, for decedent’s exercise of complete dominion over the 
funds, as though they were her sole property, was shown without dis- 
pute by other evidence. The payment of the tax by her would not of 
course have effected any change of ownership or interest. 

There was no direct evidence of the relinquishment by plaintiff 
of his joint tenancy interest in the proceeds of the notes and the evi- 
dence supports sufficiently the trial court’s conclusion that the in- 
terest remained unchanged at the time of decedent’s passing. 

Defendant urges that plaintiff's third cause of action does not sup- 
port the judgment because it pleads nothing but an express trust; that 
the evidence shows that the trust, if any, under which decedent held 
the funds could not have been an express trust, but only a resulting or 
constructive trust, neither of which is sufficiently pleaded because the 
facts giving rise to such a trust are not alleged. This contention grows 
out of the fact that when plaintiff elected to submit his case on the 
third cause of action, it left his pleading void of the probative facts, 
which were sufficiently alleged in the first and second causes of action 
only. The defect might then have been cured by a simple amendment 
incorporating the necessary allegations in the third count. Defendant 
did not raise the point or object to the sufficiency of the pleading. On 
appeal it is in no position to urge this alleged defect as reversible error. 

The third count sufficiently pleaded the existence of a trust under 
which plaintiff claimed the right to recover the joint tenancy funds. 
Altramano v. Swan, 20 Cal.2d 622, 627, 628, 128 P.2d 353; Knapp v. 
Knapp, 15 Cal.2d 237, 241, 100 P.2d 759; Johnson v. Clark, 7 Cal.2d 
529, 61 P.2d 767; American Bible Soc. v. Mortgage Guar. Co., 217 Cal. 
9,17 P.2d 105. The modern tendency is to relax the strict requirements 
of trust pleadings, and here, regardless of the nature of the trust, it is 
undisputed that the court had before it all of the probative facts which 
had been set up in the first two counts and shown by the evidence. 
The only purpose of requiring the allegation of probative facts, is that 
the court and opposing parties may not be misled. As said in Knapp v. 
Knapp, supra, at page 241 of 15 Cal.2d, page 761 of 100 P.2d: “One who 
has a cause of action should frankly state the facts upon which he relies 
and not bring them out of a fog of doubt and uncertainty only if re- 
quired by the lash of a special demurrer.” Here the pleading ful- 
filled its purpose, for both court and opposing parties were fully in- 
formed at all times. In view, therefore, of the tardy relinquishment of 
the allegations of the first two counts, it will not be held reversible 
error for plaintiff to have failed to amplify the third count at the time 
of submission of his case to the trial court. 

Defendant complains of the trial court’s exclusion of various items 
of evidence; for example, evidence relating to prior stock transactions to 
which plaintiff was not a party, had by decedent with the mortuary, 
and to the tracing through these transactions of the funds which con- 
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stituted the $30,000 loan; evidence relating to decedent’s alleged ex- 
pressed desire to keep under her control during her lifetime the joint 
tenancy bank account with plaintiff; plaintiff’s withdrawal of the funds 
in it on the day of her death and his comment that they could be re- 
deposited in case of decedent’s recovery; evidence of decedent’s alleged 
failure to pay a gift tax on transfers to plaintiff; evidence of her relations 
with her attorney and comments of the attorney concerning plaintiff’s 
request to be named executor in the will and plaintiff’s failure to keep 
the attorney as fully appraised of events as the attorney felt he should 
be. 

Some of this excluded evidence related to collateral matters and was 
immaterial; other items should have been admitted because of their 
bearing upon the issue of undue influence. Such proof, however, it 
admitted, would have been merely cumulative and would not have 
affected the trial court’s conclusion; its exclusion was not reversible error. 

Defendant dwells upon the equities of the cause. Obviously, how- 
ever, it is no more inequitable for plaintiff, who was undisputedly held 
in affection and high esteem by decedent, to receive the funds than it 
is for them to go into the residuary estate for payment under the 
charitable trust administered by defendant. 


The judgment is affirmed. 


GIBSON, C. J., and SHENK, EDMONDS, TRAYNOR, SCHAUER, 
and SPENCE, JJ., concur. 


Right of Parties Under Note Governed by Laws of 
State Where Promise to Be Performed 





Hurtt v. Steven, Appellate Court of Illinois, 77 N. E. Rep. (2d) 204 





Parties are presumed to contract with reference to the law of the 
state where their contract is to be performed, and to be governed by 
such law, rather than the law of the state where the contract was 
entered into. This rule has been declared and applied in practically 
every variety of contract, including bills of exchange, promissory 
notes, and checks drawn in another state payable in this. 


In this case the note expressly provided that it was to be paid at 
a bank in Illinois. Therefore such contract was to be performed in 
Illinois though note was sent by mail to payee in California and 
provided for interest at a rate legal in California but higher than 
that allowed in Illinois. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1589. 
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Appeal from Circuit Court, Macon County; M. E. Morthland, Judge. 

Suit by Linley W. Hurtt, as administrator of the estate of Margaret 
Maud Grindol, deceased, against R. J. Steven to recover upon an in- 
debtedness evidenced by defendant’s promissory note. From a judg- 
ment for defendant entered upon a motion to dismiss the suit for in- 
sufficiency of amended complaint, plaintiff appeals. 

Judgment reversed and cause remanded with directions. 

Monroe, Allen & McGaughey, of Decatur, for appellant. 

Evans, Kuhle & Leach, of Decatur, for appellee. 


DADY, J.—The Circuit Court of Macon County sustained a motion 
to dismiss this suit because of alleged insufficiency of plaintiff’s amend- 
ed complaint, and entered judgment for the defendant. Plaintiff brings 
this appeal. 

The complaint, as amended, alleged that on Feb. 10, 1942, Mrs. Mar- 
garet Maud Grindol died intestate and plaintiff is administrator of her 
estate by virtue of letters of administration issued by the Probate Court 
of Macon County, Illinois; that on Oct. 16, 1930, and thereafter until 
her death, Mrs. Grindol resided continuously in the State of California; 
that on Oct. 16, 1930, the defendant was indebted to Mrs. Grindol in 
the sum of $3,400 as evidenced by his note dated Oct. 16, 1930, payable 
to her order, and duly delivered by mail to her in California; that under 
the statutes of California, in force at the time of the delivery of said 
note, 10 per cent interest per annum was the maximum allowed rate 
upon written contracts, and the contract by the defendant to pay 8 per 
cent per annum, as provided in said note, was therefore legal and bind- 
ing; that being so indebted the defendant made the following written 
statements to Mrs. Grindol with reference to said indebtedness: (a) In 
a letter dated Nov. 12, 1930, the defendant wrote: “I should be able to 
send you some money, a little at a time. I surely will do my best as I 
think you would”; (b) In a letter dated Dec. 3, 1930, he wrote: “I just 
can’t raise any more money at this time, but I probably will be able to 
send you some as time goes by. I need your help. You don’t need to 
worry, I will pay you every cent I owe you and it is sure sweet of you 
to help me out . . .”; that in consideration of his said indebtedness 
the defendant, being then without means to pay the same, made a re- 
newal promise to pay said indebtedness as follows: In a letter post- 
marked at Decatur on Oct. 28, 1931, he wrote: “I have neglected writ- 
ing you thinking maybe I would have some money to send you later if 
I waited, but I don’t have it so will write you anyhow. I always try to 
be honest Mrs. Grindol because it doesn’t pay to be otherwise, but if 
you can’t do things you just can’t that’s all. I will send you some 
money just as soon as I possibly can”; that the promises of payment 
contained in each of said letters referred to said indebtedness of $3,400, 
which was the only debt owing by defendant to Mrs. Grindol at all 
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times in question; that all of said letters were received by her in Cali- 
fornia in due course of mail; that it was the intention and agreement 
of said parties that the defendant would pay her at her domicile in 
California said indebtedness of $3,400 with interest at 8 per cent per 
annum when he became financially able to do so; that Mrs. Grindol 
accepted and relied upon the promises of defendant referred to in said 
letter postmarked Oct. 28, 1931, and refrained from bringing any suit; 
“that under the law of the State of California, as decided by the Su- 
preme Court of that State, said sum became due and payable when the 
defendant became financially able to pay”; that from the date of the 
letter dated Nov. 12, 1930, until some time subsequent to Feb. 1944, 
defendant was financially unable to pay said indebtedness; that subse- 
quent to the month of February, 1944, defendant became and is now 
financially able to pay said indebtedness, and that said indebtedness 
has never been paid or otherwise satisfied. 


A copy of such note, a copy of such letter dated Dec. 3, 1930, and a 
copy of the letter postmarked Oct. 28, 1931, were attached to and by 
reference made a part of the complaint. The note was dated “Decatur, 
Ill., Oct. 16th, 1930,” and was payable one year after its date “at the 
Millikin National Bank of Decatur,” with interest from date at 8 per 
cent per annum. The letters contained the statements so alleged and 
quoted. For brevity, we consider it sufficient to say that the quoted 
parts of such letters are the only parts material to the present decision. 

The motion to dismiss set up the Illinois 10 year Statute of Limita- 
tions; that, the alternative, if it be held that the action is predicated on 
the quoted parts of such letters, and that such letters toll the Statute 
of Limitations and constitute a new promise, then the amended com- 
plaint shows upon its face that the alleged cause of action is barred by 
the Illinois Statute of Limitations, and that the allegation in the com- 
plaint as to the laws of California is insufficient and but a conclusion 
of the pleader. 

We do not consider it necessary to decide whether the contract was 
made in Illinois, where the note was mailed, or in California, where it 
was received. The basic question is whether the present rights of the 
parties are governed by the laws of California or of Illinois. In George 
v. Haas, 311 Ill. 382, 386, 143 N.E. 54, 55, the court said: “Parties are 
presumed to contract with reference to the law of the state where their 
contract is to be performed, and to be governed by such law, rather 
than the law of the state where the contract was entered into. This 
rule has been declared and applied in practically every variety of con- 
tract, including bills of exchange, promissory notes, and checks drawn © 
in another state payable in this.” 

If this suit had been brought solely on the note, and without regard 
to the quoted parts of such letters, it is our opinion that the rights of 
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the parties would be governed by the laws of Illinois, for the note ex- 
pressly provided that it was to be paid at a bank in Decatur, Illinois. 
Therefore such contract was to be performed in Illinois. We do not 
consider that the fact that the note bore a higher rate of interest than 
allowed by our statute shows that the parties agreed or intended that 
the contract should be performed in California. 

Plaintiff contends that the quoted parts of the letters constitute a 
new promise, and that such new promise made in California and not IIli- 
nois the place of performance. It is our opinion that the statements in 
such letters that he “should be able to send” her some money, that he 
would pay her every cent he owed her, and would send her some money 
as soon as he could, were not sufficient to change the place of the pay- 
ment of the principal indebtedness from Illinois to California. There- 
fore it is our opinion that the rights of the parties are governed by the 
laws of Illinois. 

Defendant contends that the quoted parts of such letters are not 
sufficient to toll the running of the Illinois Statutes of Limitations. In 
Walker v. Freeman, 209 IIl. 17, 22, 23, 70 N.E. 595, 597, the court said: 
“To take a case out of the statute, the new promise need not be an ex- 
press promise to pay. If the debtor clearly admits the debt to be due 
and unpaid, and uses language of an intention to pay, it will be consid- 
ered an implied promise sufficient to take the case out of the statute. 

If the debt be identified with such certainty as will clearly de- 
termine its character, and show a present, unqualified willingness and 
intention to pay, that is sufficient to constitute the new promise, within 


the requirements of our statute. . . . There is no force in the argu- 
ment that the statements by appellant, in substance, in his letters, that 
he will pay when he is able, . . . made the promise conditional.” 


By the language used in the letter of Oct. 28, 1931, defendant promised 
to pay within a reasonable time. See Folkerts v. Shields, 319 Ill. App. 
261, 263, 49 N.E.2d 295. The complaint alleges and the motion to dis- 
miss admits that at all times in question the only debt owed to Mrs. 
Grindol by the defendant was the indebtedness evidenced by such $3,400 
note. Under these circumstances it is our opinion that the quoted part 
of the letter dated Oct. 28, 1931, was such an identification and admis- 
sion of the indebtedness and such a promise to pay the same as to toll 
the Statute of Limitations. 

Defendant next contends that even though the letter of Oct. 28, 
1931, contained a sufficient acknowledgment and new promise to pay 
the indebtedness as to temporarily toll the statute, still the action is 
' barred by the statute of limitations because not brought until July 16, 
1946. In Folkerts v. Shields, 319 Ill. App. 261, 262, 49 N.E.2d 295, 296, 
the court said: “Appellants urge that a written obligation to pay a 
definite sum ‘as soon as possible,’ or ‘as soon as able,’ is an absolute 
promise to pay, and enforcible in an action at law after the lapse of a 
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reasonable time. The instrument sued on was executed in December 
1935. This suit was commenced in July 1941. The complaint charged 
and appellants urge that a reasonable time had elapsed between the 
date of the instrument and the filing of the suit. The various jurisdic- 
tions are not in accord on this question. Many of them hold that a 
promise to pay ‘as soon as possible,’ or when the promisor ‘is able,’ is 
an absolute, and not a conditional promise, and will be considered a 
promise to pay within a reasonable time. We are of the opinion this 
state adheres to such rule.” See also Horner v. Starkey, 27 Ill. 13, and 
Sennott v. Horner & Hypes et al., 30 Ill. 429. 

We are not unmindful of the case of Boone v. A’Hern, 98 II].App. 
610, 614, in which it was said that “a promise to pay when the promisor 
is able, or on a named contingency, is a conditional promise and there 
can be no recovery without proof that the condition has been fulfilled 
or the contingency happened.” The Boone case is a well reasoned case 
and apparently in accord with the majority rule in other jurisdictions. 
See 94 A.L.R. p. 721; 75 A.L.R. p. 597, and Benton v. Benton, 78 Kan. 
366, 97 P. 378, 27 L.R.A.,N.S., 300, 130 Am. St.Rep. 376. However, we 
feel required to follow the Walker and Folkerts cases supra and, in so 
doing, to hold that under the particular facts the defendant had a 
reasonable length of time after Oct. 28, 1931, in which to pay the in- 
debtedness, that no action could be successfully maintained to collect 
thereon until the expiration of such reasonable time, and that until the 
expiration of such reasonable time the 10 year statute of limitations did 
not begin to run against such an action. This suit was brought 14 years, 
8 months and 18 days after the date of the new promise. Deducting the 
10 year limitation provided by statute leaves 4 years, 8 months and 18 
days. We are of the opinion that we cannot properly say as a matter of 
law that such last period of time was greater or less than the reasonable 
length of time in which the cause of action first accrued and became en- 
forcible on the new promise. It is our opinion that under the particular 
facts of this case the question of what was the reasonable length of time in 
which defendant had to pay the indebtedness and before the expiration 
of which the suit could not have been properly brought, is a question 
of fact for the jury. Nagle v. J. L. Hanson Co., 262 Ill.App. 160. 

The statute on Limitations, Ch. 83, Sec. 16, so far as is material, 
provides that “if any . . . new promise to pay shall have been 
made, in writing, on any . . . note . . . within or after the 
said period of ten years, then an action may be commenced thereon 
(that is, on the new promise) at any time within ten years after the 
time of such . . . promise to pay.” Defendant contends that be- 
cause of such statute the statute of limitations began to run on October 
28, 1931, which was the date of the new promise, and not from the ma- 
turity of the promise made on October 28, 1931. If this contention is 
correct, then, if the new promise was so worded that the defendant 
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thereby promised to pay the note, say, 11 years after the date of the 
new promise, the 10 year statute of limitations would have run before 
the maturity of the new promise. We do not believe this would be a 
reasonable construction of the statute. In Sennott v. Horner & Hypes, 
30 Ill. 429, 433, the court said: “When the new promise to pay the note 
was made, it operated as a re-delivery at that date, and must be gov- 
erned by the same rules as though it then came for the first time into 
existence.” In Kallenbach v. Dickinson, 100 IIl. 427, 434, 39 Am. Rep. 
47, the court said: “In practical effect the parol promise, or the pay- 
ment, operates as the creation of a new debt of the same character or 
dignity as the old.” It is our opinion that such quoted language sup- 
ports our conclusion that the statute of limitations began to run at the 
maturity of the promise made on October 28th, and not at the date of 
such new promise. 

It is our opinion that the amended complaint stated a cause of ac- 
tion, and that the trial court erred in entering such judgment for de- 
fendant. 

For the reasons indicated the judgment of the trial court is re- 
versed and the cause is remanded with directions to the trial court to 
overrule the motion of the defendant to dismiss, and to require the de- 
fendant to further plead, and for further proceedings consistent with 
this opinion. 

Reversed and remanded with directions. 


Guaranty of Payment of Negotiable Bonds 
Held Assignable 


Ray v. Spencer, Court of Civil Appeals of Texas, 208 S. W. Rep. (2d) 103 


Where an instrument in the form of a letter guaranteed payment 
of certain bonds, the court will not presume that the parties in- 
tended that guaranty should not be assignable; the very nature of 
the instrument (bond) implies that it is likely to be at any time 
transferred, and if the bond is negotiated the guaranty passes with 
it, even though it is in a sense a special guaranty. 


Appeal from District Court, Upshur County; Sam Williams, Judge. 

Action by T. C. Spencer against W. Grayson Ray and others to es- 
tablish a debt against the estate of J. P. Ray, deceased, under a contract 
of guaranty executed by the deceased. From a judgment in favor of the 
plaintiff, the defendants appeal. Judgment affirmed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §621. 
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Florence & Florence, of Gilmer, and D. S. Meredith, Jr., of. Long- 
view, for appellants. 

Edwin M. Fulton, of Gilmer, and W. C. Hancock, of Pittsburg, for 
appellee. 

WILLIAMS, J.—The sole issue involves the construction to be 
given the following instrument: 


“Gilmer, Texas 


“My, L. &, Spencer December 14, 1939 


“Gilmer, Texas. 
“Dear Sir: 

“This is to advise that I unconditionally guarantee the payment on 
Georgian Oil Corporation Bonds numbers 71 and 72 in the principal 
sum of one thousand ($1,000.00) dollars each bearing six (6) per cent 
interest from date until paid, and I will repurchase these bonds at any 
interest paying period for face value plus the accumulated interest upon 
presentation to me and the bonds transferred to me. 

“Yours very truly, 
“s/s J. P. Ray.” 


The two bonds so mentioned are dated April 15 1939, were payable to 
bearer at Tyler, Texas, on April 15, 1944, with 6% interest per annum 
from date the interest payable semi-annually on October 15 and April 
15 of each year. They were part of an authorized $250,000 bond issue of 
the Georgian Oil Corporation. 

Above oil company was adjudged a bankrupt December 17, 1941; 
and thereafter, the date not disclosed, L. S. Spencer was paid $234.76 out 
of the bankrupt estate as dividends on the two bonds. L. S. Spencer 
and J. P. Ray both died intestate in 1945. Appellee T. C. Spencer, 
an heir and the assignee of the other heirs of L. S. Spencer, filed this 
suit October 23, 1945, against W. Grayson Ray, and others, the chil- 
dren and widow of J. P. Ray, to establish by reason of above contract of 
guaranty a debt against the estate of J. P. Ray for the face amount 
of the bonds plus interest, less above credit. A trial to the court re- 
sulted in judgment for T. C. Spencer. 


When effect is given to ‘all the terms of this contract and when the 
rules of construction as discussed in 21 T. J. (Guaranty) Secs. 38 and 
39, cited by appellants, are applied, the guarantor here has uncon- 
ditionally guaranteed the payment of the two bonds at maturity, 
namely, April 15, 1944, and has further contracted to repurchase the 
bonds at the election of the obligee prior to April 15, 1944, at any interest 
period paying date. Logic and reason lead to above conclusion. 

Appellants assert that the court erred in rendering judgment for 
appellee for the reason that this contract in the form of a letter being 
addressed solely to L. S. Spencer by J. P. Ray, it becomes a personal 
contract, being neither negotiable nor inheritable. 
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Other than the fact that the letter is addressed to an individual, there 
is no wording in the instrument to show that the parties intended that 
the guaranty should not be assignable. No expression in the instru- 
ment limits the guaranty to L. S. Spencer alone. He unconditionally 
guarantees the payment. He further states that “I will repurchase these 
bonds at any interest paying period.” The repurchase promise is not 
limited to L. S. Spencer. The language in the instrument is broad 
enough to include any holder of the bonds. The contract of guaranty 
relates to a negotiable interest; the bonds described being so classified. 
Article 5932, R. C. S. of Texas. “The court will not presume that the 
parties intended that the guaranty should not be assignable; the very 
nature of the instrument (bond) implies that it is likely to be at any 
time transferred, and if the note (bond) is negotiated the guaranty passes 
with it, even though it is in a sense a special guaranty.” 38 CJS., 
Guaranty, § 42. Where no relation of personal trust or confidence is in- 
volved, as here, the rights created by the agreement are assignable 
and inheritable. Article 569, R.C.S. of Texas; 5 T.J., p. 9, Sec. 7; 21 T.J., 
p. 185, Sec. 50; Abraham Lincoln Life Ins. Co. v. Reynold Mfg. Co., 5 
Cir., 30 F.2d 790; Page Trust Co. v. Wachovia Bank & Trust Co., 188 
N.C. 766, 125 S.E. 536, 37 A.L.R. 1368. At the maturity of the bonds 
on April 15, 1944, Ray became ipso facto liable to Spencer to pay him 
the amount due on the bonds, and his demise after the death of Spen- 
cer, did not change or release this liability, once fixed. At the time of 
L. S. Spencer’s death, at the time the brothers and sisters as heirs 
assigned their rights and interests under the contract of guaranty to 
T. C. Spencer, and at the time suit was filed, a right of action then, 
as well as before existed. The Georgian Oil Company had theretofore 
made default and all dividends out of the bankrupt estate had been 
realized. 38 C.J.S., Guaranty, §§ 66, 85. The cause of action being 
founded on a contract and affecting property rights did not abate upon 
the death of L. S. Spencer. 24 AmJur., p. 249, Sec. 26; 1 Tex.Jur. 
(Abatement and Survival), Secs. 8, 13. 


Under their third point appellants assert that the court erred in en- 
tering judgment for plaintiff because no demand was made under the 
instrument within a reasonable time. The contract here being an 
unconditional or absolute guarantee, no notice of the default was re- 
quired to fasten liability on this guarantor. 24 AmJur. (Guaranty), 
Sec. 110; 38 C.J.S., Guaranty Sec.°62; Tilt-Kenney Shoe Co. v. Hag- 
garty, 43 Tex.Civ.App. 335, 114 S.W. 386; Commerce Securities Corp. v. 
Congleton, Tex.Civ.App., 8 S.W.2d 803. The bonds did not contain a 
clause accelerating the maturity thereof on default in the payment of 
interest. The bonds were due April 15, 1944, and until then the four 
years statute of limitation would not begin to run. 24 Am.Jur. p. 949. 
In the absence, as here, of any evidence in the record that this guarantor 
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has sustained injury by reason of the delay complained of, the third 
point is overruled. 24 AmJur. p. 943, Sec. 107. 

The fourth point has been duly considered and is respectfully over- 
ruled. 

The judgment of the trial court is affirmed. 





Renewal Note Does Not Extinguish Original Debt 





Lurie v. Newhall, Appellate Court of Illinois, 76 N. E. Rep. (2d) 813 





The general rule is that where a note is given merely in renewal 
of another note and not in payment, the renewal does not ex- 
tinguish the original debt nor change the debt except that it post- 
pones the time for payment. 

In this case plaintiff presented a note, guaranteed by defendant. 
The guarantee specifically included all renewals of the note. The 
note was stamped by the bank “paid by renewal,” which, according 
to banking practice indicated merely that the time for payment 
was postponed. An identical note was executed and delivered by 
the maker to the payee bank on the due date of the original note; 
and on the due date of this second note another identical note 
was executed. None of the notes were marked paid or cancelled, and 
all remained outstanding in the possession of the payee bank, and 
were properly acquired through purchase by plaintiff from the 
bank’s receiver who held them clipped together as a single asset 
of the bank. 

On the basis of the foregoing analysis this court held that the 
circuit court erred in finding that the note was paid, and, therefore 
the judgment predicated thereon, denying plaintiff recovery against 
the defendant guarantor, should be reversed and remanded. The 
circuit court is directed to enter herein judgment for plaintiff 
and against defendant in amount found due the plaintiff. 


Action by S. C. Lurie against John K. Newhall to recover on a 
guaranty of payment of a note. From a judgment denying recovery, 
plaintiff appeals. 

Judgment reversed and cause remanded with direction. 

Aaron Soble and Jerome S. Klein, both of Chicago, for appellant. 

David B. Givler, of Aurora, for appellee. 


BRISTOW, J.—This is an appeal by plaintiff, S. C. Lurie, from 
an order of the circuit court of Kane County denying recovery on a 
guaranty of a note in a proceeding against the defendant guarantor, 
John K. Newhall. 


NOTE—FPor similar decisions see B. L. J. Digest (Fifth Edition) §1347. 
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The sole issue presented herein is whether the judgment of the cir- 
cuit court, in a trial without a jury, holding that the note in con- 
troversy was paid, was against the weight of the evidence. 

In a cause tried by a court without a jury, the findings may not be 
set aside unless they are clearly or manifestly against the weight of the 
evidence. Johnson v. Western Casualty & Surety Co., 329 IIl.App. 403, 
68 N.E.2d 624; Marble v. Estate of Marble, 304 Ill. 299, 136 N.E. 589. 

It is the province of this court, therefore, to review the record, in 
order to determine whether the findings of the circuit court, and the 
judgment predicated thereon, were supported by, and in accordance 
with, the weight of the evidence. 

The relevant facts and circumstances appearing in the record in- 
dicate that on September 15, 1930, the Kellman-Sycamore Company, 
by its secretary-treasurer, the defendant John K. Newhall, executed and 
delivered its promissory note for the sum of $2500 payable to the order 
of the First National Bank of Sycamore, and due six months after date 
at an interest rate of 7% per annum. 

On the reverse side of the note the defendant, John K. Newhall, 
executed his personal guaranty of the payment of the note, which 
provided: 


“For value received, I hereby guarantee the payment of the within 
note at maturity, or any time thereafter, or any renewal of same, waiv- 


ing demand, notice of payment, protest and diligence in collecting, and 
hereby agree to pay all costs and expenses paid or incurred in collecting 
the same.” 


The face of the note bears a stamp, conceded by defendant to be 
that of the bank, which reads, “Paid by renewal, March 14, 1931, to 
the First National Bank of Sycamore, Illinois.” 

The evidence further includes a second note dated March 15, 1931— 
the day immediately following that on the renewal stamp, and the due 
date of the original note—which was executed and delivered by the 
Kellman-Sycamore Co. to the bank. The note was prepared on the 
same form, for the identical amount and duration, and at the precise 
interest rate as the original note. A third note dated September 15, 
1931—the due date of the second note—identical in all other respects to 
the second note, was also introduced in evidence. The second and 
third notes, however, do not bear defendant’s personal guaranty. 

Plaintiff purchased these three notes, which were clipped together 
and listed as a single asset of the bank, from the receiver at an auction 
sale approved by a court order on September 2, 1938. 

Suit was instituted by plaintiff on April 18, 1940, against defendant 
John K. Newhall on his personal guaranty of the note dated September 
15, 1930, on the theory that this note was unpaid and renewed by the 
subsequent notes of March 15, 1931 and September 15, 1931, and that 
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defendant’s guaranty of the original note, by its terms, included all 
renewals thereof. 

Defendant denied liability on the ground that the note dated Sep- 
tember 15, 1930 was paid by the Kellman-Sycamore Co. In support 
of this contention defendant testified, in substance, that he signed the 
guaranty upon the oral understanding with a Mr. Waterman, president 
of the bank, and also principal stockholder and director of the Kellman- 
Sycamore Co., that he would guaranty it for six months only, and that 
in the interim the bank would sell certain bonds of the company to 
pay the note; that said Mr. Waterman orally advised defendant at some 
time prior to March 14, 1931, that the note was paid; and that the 
stamp bearing the words “Paid by renewal” was placed on the note 
in error. 

On the basis of the foregoing facts and circumstances the circuit 
court found that the defendant had proved payment of the note and 
was not liable thereon. 

It is an established rule of law that presentation of an instrument 
is prima facie evidence that the debt therein set forth is unpaid, and 
the burden of proof is thereupon shifted to the defendant. Melink v. 
Coman, 111 Ill.App. 123; Ritter v. Schenk, 101 Il. 387. 

In the instant cause the execution and delivery of the note dated 
September 15, 1930 by the Kellman-Sycamore Co., and the guaranty 
thereof by defendant, are clearly established by the evidence. De- 
fendant’s guaranty, moreover, expressly includes “any renewal of same,” 
hence, any alleged oral understanding that the guaranty was limited to 
six months is contrary to the clear unambiguously expressed intent of 
the parties, and the plain terms of their contract. 

Furthermore, plaintiff offered both direct and circumstantial evi- 
dence tending to establish that this note of September 15, 1930 was re- 
newed by the subsequent notes of March 15, 1931 and September 15, 
1931. The note bears on its face the bank stamp which recites that it 
was “paid by renewal.” This banking phrase and practice has an es- 
tablished meaning recognized in judicial decisions. In Continental Illi- 
nois National Bank & Trust Co. of Chicago v. Cardwell, 287 Ill.App. 
227, at page 245, 4 N.E.2d 770, at page 778, the court stated: 


“We are justified in taking judicial notice of the fact that it is the 
practice of banks when they take a renewal note to mark the sur- 
render note paid. The general rule is that where a note is given merely 
in renewal of another note and not in payment, the renewal does not ex- 
tinguish the original debt nor change the debt except that it postpones 
the time for payment.” 


Plaintiff's contention that the note guaranteed by defendant was 
renewed rather than paid is further substantiated by the fact that on 
March 15, 1931—the day immediately following that indicated on the 
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renewal stamp, and the precise date on which the obligation was due— 
the Kellman-Sycamore Co. executed and delivered a second note paya- 
ble to the bank for the same amount and duration, and at the identical 
interest rate as the original note. Thereafter, on the due date of this 
second note, September 15, 1931, the Kellman-Sycamore Co., executed 
a third note. The sequence of these identical notes, and the fact that 
none of them were marked “Paid,” and all three apparently remained 
in the possession of the payee bank, are clearly circumstances suggest- 
ing a renewal of the original obligation. This interpretation, moreover, 
is corroborated by the testimony of Charles E. Day, the particular re- 
ceiver who sold the notes to plaintiff, who stated that the three notes, 
executed by the Kellman-Sycamore Co., were listed and clipped together 
as a single asset of the bank when he acquired possession of them. 


Under the foregoing circumstances, plaintiff clearly established a 
prima facie case for recovery against defendant on his guaranty of the 
original note of September 15, 1930, and it was thereupon incumbent 
upon defendant to establish the affirmative defense of payment in order 
to avoid liability thereon. Ritter v. Schenk, 101 Ill. 387; Robison v. 
Bailey, 113 Ill.App. 123; Melink v. Coman, 111 Ill.App. 583. 

The only evidence offered by defendant was his own testimony, 
whereby he claimed that the note he guaranteed was paid with the 
proceeds from the sale of company bonds, which were apparently given 
to the bank for that purpose. Defendant, however, had no knowledge 
of when the original note was paid by the Kellman-Sycamore Co., al- 
though he was secretary-treasurer of the company; nor even whether 
any funds were, in fact, applied by the bank to the payment of the note 
of September 15, 1930. Moreover, he admittedly made no attempt 
to take up the note either at the time it was allegedly paid, or thereafter 
when he examined, on behalf of Carl Kellman, the list of bank assets 
offered for sale. 

The sole basis of his contention that the note was paid, therefore, is 
the alleged statement by the president of the bank, who had the dual 
interest of being the principal stockholder and director of the Kellman- 
Sycamore Co., that the note was paid some time prior to March 14, 
1931. This unsworn, out of court statement by one not a party or wit- 
ness in the cause, or subject to cross-examination, admitted in evidence 
by the trial court over plaintiff’s objection, is clearly hearsay evidence, 
and is, at best, of doubtful probative value. 


Defendant explained the bank stamp “Paid by renewal” appearing 
on the face of the note of September 15, 1930, as an “error,” and claimed 
that it should have been stamped “paid.” This bald assertion is uncor- 
roborated by a shred of evidence, and, as the party attacking the au- 
thenticity of the bank stamp, defendant had the burden of proving 
that it was placed on the note without authority or inadvertently. 
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Nor did defendant reasonably account for, or explain, the execution 
of identical notes on both the due date of the original note, and of the 
second note. Defendant admitted at the trial that the third note might 
have been a renewal of the second note, but as for the second note, 
defendant stated in a pre-trial deposition that it was given to the bank 
as consideration for his release on his guaranty, whereas, on cross- 
examination, defendant stated that this second note was executed for 
a new loan. Defendant, however, did not know whether such a loan 
was in fact made by the bank to his company. 


From the foregoing testimony, it is not clear to this court why, if the 
original note which defendant guaranteed was, in fact, paid with cash 
from the salé of company bonds, it was necessary to give the second 
note of March 15, 1931 for his release on his guaranty as defendant 
stated in his deposition; nor why, if the second note was given for a new 
loan, as defendant stated at the trial, he, as secretary-treasurer of the 
company and signer of the note, had no knowledge of the circumstances 
of the loan, or even whether it was actually made. Nor is it clear why 
defendant, as a lawyer familiar with banking practice, made no at- 
tempt to retrieve the note bearing his personal guaranty, either after 
it was allegedly paid, or when he examined, on behalf of Carl Kellman, 
the list of bank assets to be sold by the receiver at the auction. 

It is the judgment of this court that defendant’s testimony, consist- 
ing predominantly of conclusions, inconsistencies, and the out of court 
statement of one not a party or witness to the proceeding, did not es- 
tablish the affirmative defense of payment, and that the clear weight 
of the evidence is in favor of the plaintiff. 

Plaintiff presented a note, guaranteed by defendant. The guaranty 
specifically included all renewals of the note. The note was stamped 
by the bank “paid by renewal,” which, according to banking practice 
indicated merely that the time for payment was postponed. An identi- 
cal note was executed and delivered by the maker to the payee bank 
on the due date of the original note; and on the due date of this second 
note another identical note was executed. None of the notes were 
marked paid or cancelled, and all remained outstanding in the possession 
of the payee bank, and were properly acquired through purchase by 
plaintiff from the bank’s receiver who held them clipped together as a 
single asset of the bank. 


On the basis of the foregoing analysis, it is the opinion of this court 
that the circuit court erred in finding that the note was paid, and, there- 
fore, denying plaintiff recovery against the defendant guarantor, should 
be reversed and remanded. The circuit court is directed to enter herein 
judgment for plaintiff and against defendant in amount found due 
the plaintiff. 

Judgment reversed and remanded. 
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Delay in Presentment of Demand Note Held 
Unreasonable 


Kurt v. Defren, Supreme Court, 76 N. Y. Supp. (2d) 634 


Where presentment of a demand note was not made until nine- 
teen years after the date of issue, it was held that such a delay 
in presentment may be held unreasonable as a matter of law. 


Action by Dorothy Kurt against Edwin Defren to recover upon a de- 
mand promissory note, wherein the defendant filed a motien to dismiss 
the complaint for insufficiency. 


Motion granted with leave to serve an amended pleading. 


Edward B. Levy, of New York City, for plaintiff. 
Max G. Koenig, of New York City, for defendant. 


BOTEIN, J.—This is a motion to dismiss the complaint for insuffi- 
ciency. It does not present the question of the statute of limitations, 
since that must be pleaded by ways of affirmative defense or else 
availed of by a motion under Rule 107 Rules of Civil Practice or a 
motion for summary judgment dismissing the complaint. 

The complaint is based upon a demand promissory note endorsed 
by the defendant. The note was issued August 10, 1928, and the action 
was not started until some time in 1947. Section 131 of the Negotiable 
Instruments Law provides that, where an instrument, is payable on de- 
mand, presentment must be made within a reasonable time after issue. 
The complaint alleges that presentment was not made until September 
8, 1947, more than nineteen years after the date of issue. In the court’s 
opinion such a delay in presentment may be held unreasonable as a 
matter of law. 


Plaintiff attempts to sustain the sufficiency of the complaint on 
the basis of an allegation that the defendant made a part payment of 
$20 on the $4,000 note on September 1, 1943. It is true that Section 
180 of the Negotiable Instruments Law provides that an endorser may 
waive presentment or notice of dishonor. The case of Danzig v. 
Diamond, 180 Misc. 115, 40 N.Y.S.2d 407, is cited for the position that 
an allegation of part payment by the endorser subsequent to the due 
date of the note is enough to uphold the sufficiency of the complaint, 
since such part payment may “constitute an implied waiver obviating 
the necessity of alleging due notice of dishonor.” The cases cited by 
the court in support of this proposition all stress, however, the element 
of knowledge or scienter on the part of the endorser of the fact that due 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §13183. 
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notice of dishonor had not been given to him. Obviously an endorser 
knows whether or not he received notice of dishonor. 


In Ross v. Hurd, 71 N.Y. 14, 18, 27 Am.Rep. 1, the Court of Appeals 
declared that if an endorser, with full knowledge of the laches of the 
holder in neglecting to protest the instrument, unequivocally consents to 
continue his liability as though due protest had been made, he must be 
deemed to have waived the failure to make due protest. 

In the instant case, however, nothing is alleged in the complaint to in- 
dicate that at the time of the claimed part payment of $20 the defendant 
endorser knew that plaintiff had failed to present the note to the maker 
within a reasonable time after its issue. The most that defendant can be 
charged with is knowledge that proper notice of dishonor had not been 
given to him. An averment that at the time he made the part payment 
he was aware of the fact that the required presentment of the note to the 
maker had not been made is essential to make out a case of waiver on 
his part. 

The motion to dismiss the complaint is accordingly granted, with 
leave to serve an amended pleading within ten days from the service 
of a copy of this order with notice of entry. 


Deposit of Stock with Bank as Collateral Security 
for Payment of Notes Created Relationship of 
Pledgor and Pledgee 


Simpson v. Hudson County National Bank, Court of Errors and Appeals of 
New Jersey, 57 Atl. Rep. (2d) 473 


Where corporate stock was deposited with bank as collateral 
for payment of notes, no trust or other fiduciary relationship arose 
between the parties; the relationship between them was that of 
pledgor and pledgee. 

In the instant case it does not appear that by the conditions un- 
der which the bank was to hold the stock the bank obligated itself 
to make sale thereof, although it had the power to do so. In the 
absence of such obligation the bank’s duty was merely to exercise 
ordinary care and it would be liable only for neglect of such care. 


Suit by Alexander Simpson against Hudson County National 
Bank to enjoin defendant bank from alleging in its action at law against 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1269. 
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complainant on three demand notes any waiver by complainant of the 
statute of limitations concerning such notes. From a decree striking 
the complaint for failure to state an equitable cause of action, com- 
plainant appeals. 


Decree affirmed. 
The opinion of the Court of Chancery follows: 


“This is a motion by defendant to strike the Bill of Complaint on 
several grounds, one ground being that the Bill fails to state an equitable 
cause of action. ~ so 

“The Bill of Complaint and schedules annexed thereto and made 
part thereof show that in January, February and June, 1930, complainant 
Simpson delivered to defendant Hudson County National Bank his 
three promissory notes made payable on demand, for a total of $19,000 
and deposited with the Bank as security for payment thereof, shares 
of stock of Trust Company of New Jersey of the then approximate 
value of $125,000; that April 3, 1945, while the notes remained unpaid 
the bank sold the stock, realizing $957.60 on sale and immediately 
brought suit against Simpson in the Hudson Common Pleas for a balance 
of upward of $17,000 and interest claimed due on the notes; that among 
defenses set up by Simpson in his answer filed in that suit he pleaded 
the statute of limitations by alleging that the Bank’s cause of action 
did not accrue at any time within six years before the commencement 
of said action, and by way of counterclaim against the Bank he alleged 
that the Bank had converted said stock to its own use to Simpson’s 
damage of $100,000; that in said lawsuit the Bank filed a reply to Simp- 
son’s answer denying generally Simpson’s allegation as the statute of 
limitations and also denying the allegations of Simpson’s counterclaim. 

“The Bill of Complaint alleges that while the Bank held Simpson’s 
stock collateral it was bound to exercise due care in the management 
and control thereof; that about March 31, 1933, Simpson gave the Bank 
notice to sell the stock which, had it then been sold, would have realized 
$21,600; that the Bank refused to sell although being in the banking 
business it was aware that the market for the stock was declining, it 
being assumed by the Bank that a sale would affect the general market 
for all bank stocks; that July 23, 1935, Simpson assigned to the Bank 
a claim for $10,000 which Simpson held against a person indebted to 
him; that the Bank was bailee of the stock and was under a duty to use 
reasonable care in protecting its value and that the Bank’s conduct 
in refusing to sell at Simpson’s request was inequitable and therefore the 
Bank is estopped from claiming waiver by Simpson of the statute of 
limitations. The prayer of the bill is that the Bank be enjoined from 
alleging in its action at law against Simpson any waiver by Simpson of 
the statute of limitations concerning said notes. 


“The notes sued on contain an agreement on Simpson’s part that 
in default of payment of the notes the Bank may sell the collateral and 
that Simpson will remain ‘responsible, however, for any and all de- 
ficiency in payment of principal or interest, and hereby waiving any 
and every benefit, exemption and privilege under any law now, or 
hereafter to be in force’ and the quoted clause appears to be what the 
Bill of Complaint describes as a waiver of the statute of limitations. 
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If it is so to be construed, the only ground stated in the bill for, a re- 
straint against the Bank taking advantage of it in its suit at law is the 
refusal of the Bank to sell Simpson’s collateral on his demand and the 
resultant loss to Simpson. The allegation in the bill of an assignment 
of claim made by Simpson to the Bank two years after that demand 
and refusal appears to have no relation to the contention that the Bank 
should be enjoined from pleading such waiver. 


“When Simpson deposited his stock with the Bank as collateral for 
payment of his notes, no trust or other fiduciary relationship arose be- 
tween the parties; the relationship between them was that of pledgor and 
pledgee (Kurth v. Maier, 133 N.J.Eq. 388, 31 A.2d 835) and it does not 
appear that by the conditions under which the Bank was to hold the 
stock the Bank obligated itself to make sale thereof, although it had 
the power to do so. In the absence of such obligation the Bank’s duty 
was merely to exercise ordinary care and it would be liable only for 
neglect of such care. Franklin Trust Co. v. Goerke, 116 N.J.L. 529, 185 
A. 39. If, on the allegations contained in the bill, failure or refusal by 
the Bank to sell the stock at Simpson’s request or demand constituted 
negligence or violation of a duty owed by the Bank to Simpson, such 
allegations if proved in the lawsuit would present a valid defense to 
that suit (Franklin Trust Co. v. Goerke, 117 N.J.L. 518, 189 A. 89) 
and therefore no ground is presented by the bill for equitable inter- 
vention on that score. But it would seem that the allegations do not 
show a valid defense. Franklin Trust Co. v. Goerke, 116 N.J.L. 529, 
185 A. 39. 


“The real question presented by the bill is whether the Bank is 
estopped from setting up in the suit at law, in answer to Simpson’s 
plea of the statute of limitations, an alleged agreement by Simpson to 
waive the benefit of the statute. The bill contains no allegation that 
Simpson was induced by fraud or other unconscionable act on the part 
of the Bank to enter into the waiver provision contained in his notes, 
but if it were so alleged it would show a defense available to him in the 
law action. Savage v. Edgar, 86 N.J.Eq. 205, 98 A. 407, 3 A.L.R. 1021; 
Victor Talking Machine Co. v. Caubre, 116 N.J.Eq. 592, 174 A. 525. 
Whether by the conditions contained in the notes as quoted above, Simp- 
son agreed not to claim the benefit of the statute is a question which can 
be determined in the law court. So far as it appears by the bill Simpson 
voluntarily made the alleged waiver agreement whereby he is alleged to 
have agreed, in effect, that in case of his failure to pay his notes he 
would not require the bank to bring suit against him by reason of his 
default within six years thereafter. That agreement and the Bank’s 
failure to sell his stock on his request are separate and distinct incidents 
in the transaction between them. It does not seem to me that the 
Bank’s refusal (even if wrongful) to recognize his request to sell his stock, 
made nearly three years after he had entered into the alleged waiver 
agreement, works an estoppel against the Bank pleading the waiver in the 
action at law. The statute of limitations is for the benefit of individuals 
and not to secure general objects of policy, it may be waived by ex- 
press agreement. Howard v. West Jersey, etc., R.R. Co., 102 NJ. Eq. 
517, 141 A. 755, affirmed 104 N.J.Eq. 201, 144 A. 919. 

“T do not find an equitable cause of action stated in the bill and the 
motion to strike the bill will be granted.” 
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Alex Simpson, of Jersey City, pro se. 

Abner W. Feinberg, of Jersey City, for respondent. 

PER CURIAM.—The decree appealed from is affirmed, for the rea- 
sons stated in the opinion filed in the court below. 


Mortgage Guarantors Discharged by Extension 
of Mortgage 


Siedentopf v. Braune, Supreme Court, 75 N. Y. Supp. (2d) 326 


The extension of the mortgage at its maturity, without the con- 
sent of the guarantors, discharged their obligation under the guaran- 
ty, and the surrender of the security by the mortgagee to the bank 
in lieu of foreclosure of mortgage carried with it an assignment to 
bank of guaranty of mortgage. 


Appeal from Supreme Court; Algernon I. Nova, Justice. 

Action on mortgage guaranty by Alma Seidentopf and Hugo Dobesch, 
executors of the estate of Hermine Guidez, deceased, against Paul V. 
Braune and Marion Realty Corporation. From an order denying de- 
fendant’s motion to dismiss the complaint and for judgment on ground 
that complaint did not state facts sufficient to constitute a cause of 
action, the defendants appeal. 

Order reversed and motion granted. 

Before HAGARTY, Acting P. J., and CARSWELL, JOHNSTON, 
ADEL, and SNEED, JJ. 

Arthur Hutter, of New York City, for appellants. 

Richard W. Hannah, of New York City, for respondents. 


MEMORANDUM BY THE COURT 


The guaranty consists of two separate and independent guaranties, 
the first of which was to pay at the times and in the manner according to 
the instrument, and the second, a guaranty to pay any deficiency result- 
ing after a foreclosure of the mortgage guaranteed. We are of the opinion 
that the extension of the mortgage at its maturity, without the con- 
sent of the guarantors, discharged their obligation under the guaranty 
and, further, that in any event the surrender of the security by the de- 
ceased to the Bank of New York in lieu of foreclosure carried with it an 
assignment of the guaranty to the bank. . 

In this action based upon a guaranty in writing given by defendants 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §620. 
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to induce one Hermine Guidez, now deceased, represented in this ac- 
tion by the executors of the estate of the deceased, to purchase a $6,000 
junior interest in a first mortgage of $28,000, order denying defendants’ 
motion to dismiss the complaint and for judgment upon the ground that 
the complaint does not state facts sufficient to constitute a cause of 
action, pursuant to Rule 106 of the Rules of Civil Practice, subdivision 
5; and pursuant to Rule 107 of the Rules of Civil Practice, subdivision 
6, on the ground that it appears upon the face of the complaint that 
the action is barred by the Statute of Limitations, reversed on the law, 
with $10 costs and disbursements, and the motion granted, with $10 
costs. < 


Payee Could Not Recover from Drawee Bank on 
Theory of Conversion or Negligence 


Strickland Transportation Co. v. First State Bank of Memphis, Court of Civil 
Appeals of Texas, 207 S. W. Rep. (2d) 941 


Commission agent of common carrier had authority to pick 
up freight to be transported by the carrier, to deliver freight trans- 
ported by it and to accept checks of the customers made payable 
to carrier for freight charges, but did not have authority to indorse 
checks for carrier. This agent indorsed certain checks purportedly 
as representative of the carrier, payee of the checks, and not per- 
sonally. He then cashed the checks at drawee banks, but did not 
account for the proceeds. It was held that the payee, which obtained 
an assignment from the drawer, could not recover from the drawee 
bank on the theory of conversion or negligence. 


Appeal from District Court, Hall County; Luther Gribble, Judge. 

Action by the Strickland Transportation Company against the 
First State Bank of Memphis for conversion of six checks. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 


Rawlings, Sayers & Scurlock, of Fort Worth, for appellant. 
Hamilton & Deaver, of Memphis, for appellee. 


PITTS, C.J—Appellant, Strickland Transportation Company, a 
corporation, filed suit against appellee, First State Bank, a corporation, 
of Memphis, alleging the conversion of six checks by appellee, causing 
loss and damage to appellant in the total sum of $1304.73. The case 
was tried to the court without a jury and judgment was rendered to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §582. 
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the effect that appellant take nothing by reason of its suit, from which 
judgment an appeal was perfected to this Court. 

The record reveals that appellant was a common carrier operating 
motor vehicles over certain highways hauling freight and had a com- 
mission agent whose name was John W. Akard stationed at Memphis, 
Texas. Akard had authority to pick up freight to be transported by 
appellant, to deliver freight transported by it and to accept checks 
of the customers made payable to appellant for freight charges. Akard 
received from the White Auto Store at Memphis, owned by Carl D. 
Lee, a customer of appellant, six checks in the total sum of $1304.73, 
each made payable to appellant for freight charges and each drawn on 
appellee. The checks were endorsed and presented by Akard to appellee 
for payment and they were each cashed and the money paid to Akard 
by appellee and the sums represented by the checks were charged against 
the account of the drawer, White Auto Store, which account had sufficient 
funds on deposit to pay the checks. The checks were then cancelled and 
returned by appellee to the maker. The checks revealed the following 
information: 


Date Amount Payee Endorser 


12- 4-1945 $ 27.08 Strickland Transportation Stricklin Motor frate argeis 
John W. Akard 
12-17-1945 $386.11 Strickland Transportation John W. Akard 
Stricklain frate Agan 
1-14-1946 $ 32.24 Strickland TransportationCo. John W. Akard Agent 
1-17-1946 $ 64.81 Strickland Transportation Co. John Akard Agent 
1-19-1946 $754.26 Strickland TransportationCo. John Akard Agent 
1-23-1946 $ 40.23 Strickland Transportation John Akard Agent 


Appellant did not receive the money paid by appellee on the checks to 
Akard. After failing to receive the said money, appellant made an 
investigation through its auditor and learned what had occurred and 
further learned that John W. Akard had left Memphis. The said auditor 
obtained for appellant the cancelled checks from White Auto Store 
and appellant likewise obtained from Carl D. Lee, owner of White 
Auto Store, an assignment of any cause of action it may have against 
the bank, appellee, by reason of the transactions above referred to. 

Appellant pleaded lack of authority of Akard to endorse the checks, 
conversion of the checks by the bank, appellee, negligence by appellee 
by reason of the transactions, that appellant had an assignment from 
the drawer of the checks and that it was therefore entitled to recover 
from appellee as damages the amount of $1304.73 the total sum of the 
checks. It predicates its appeal upon three points of error charging that 
the trial court erred in failing and refusing to sustain its theory of the 
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case and in failing and refusing to award it a judgment for recovery. 
Appellee denied liability and resists the points of error presented by 
appellant. 

It is our opinion that the issues here presented are conclusively 
settled against the contentions of appellant by the Commission of 
appeals in a very similar factual case styled, Fort Worth National 
Bank v. Fidelity & Deposit Company of Maryland reported first in 
48 S.W.2d 694, an opinion by the Fort Worth Court of Civil Appeals 
and reversed and rendered by the Supreme Court reported finally in 
Tex.Com.App., 65 S.W.2d 276, which case has since been often cited 
and the rules there stated consistently followed by the Texas courts. 


In that case there were two classes of checks, one class drawn on 
the Fort Worth National Bank, the defendant in the case, and the 
other class drawn on other banks with the checks presented to the Fort 
Worth National Bank, defendant, for collection in due course. All of the 
checks were presented to the Fort Worth National Bank, defendant, 
for collection. The Fort Worth Court of Civil Appeals applied the 
same rule to both classes of checks in disposing of the case and held 
that the bank was not liable on any of the checks. The Commission 
of Appeals in an opinion approved by the Supreme Court made a dis- 
tinction between the two classes of checks but sustained the Court of 
Civil Appeals in its disposition made of the checks drawn against 
defendant, Fort Worth Bank, and held that neither the payee nor its 
assignee could maintain an action against the bank on the checks 
drawn on the said bank and that the bank was not liable to assignee 
for the money paid by it to the employee of the payee on that class of 
checks drawn on the defendant bank. In that case the employee of 
payee did not endorse the checks personally but he endorsed them 
purportedly as a representative of the payee. In the instant case 
the checks reveal that Akard did not endorse the checks personally but 
he indorsed each of them purportedly as a representative of the payee. 
In both cases it was shown that the employee of payee did not have 
authority to endorse the checks for the payee. In the case above cited 
the claim had been assigned and the assignee had filed the suit against 
the Fort Worth Bank alleging conversion. The Commission of Appeals 
discussed various provisions of the Texas Negotiable Instruments Act 
and held that payee’s assignee could not recover from drawee bank 
the amount of the checks drawn on the defendant bank and cashed 
by the bank on the endorsement of payee’s employee whether the 
endorsement was made without authority or forged by the employee. 
The court said in connection with such holding that “In fact, we think 
the statutes above quoted admit of no other conclusion.” The court 
then applied different rules in disposing of the facts and issues 
raised concerning the other class of checks but the facts and issues there 
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raised are not similar to the facts and issues here raised and we are not 
here concerned with the further rules laid down in the case pertaining 
to the checks not drawn on defendant bank. 


Since appellee is not liable for conversion as a result of its acts 
knowingly and willfully done, it cannot be held liable as a result of 
negligence in performing the same acts. 


It clearly appears from the record that White Auto Store, the 
drawer of the checks, sustained no damage by reason of appellee’s ac- 
tions. Since it sustained no damage, it had no rights for damages 
of cause of action to assign to appellant or to anyone else and the trial 
court properly denied recovery for appellant under its assignment. 

After a careful examination of the record and appellant’s points of 
error we find no reversible errors. Appellant’s assignments of error are 
overruled and the judgment of the trial court is affirmed. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills | 
estates, descent, distribution and corporate fiduciaries 


Apportionment of Estate Taxes 


Estate of Byrne, New York Surrogate’s Court, 119 N. Y. L. J. 220 


Dividends paid on stock of general management investment com- 
panies which are required to distribute annually not less than ninety 
per cent of their income earnings from interests and dividends and all 
of their profits from net long term capital gains, are payable wholly 
to the income beneficiaries of a trust holding such stocks where the 
trust instrument is silent in respect to such dividends. 

The buying and selling of securities is the operating procedure of 
investment companies, and the profits derived from such activities, when 
distributed to stockholders in the form of dividends, are income and not 
principal. In no event could the allocation of the dividend made by 
the corporation for tax purposes govern estate administration. The 
dividend periods employed by the corporation cannot be used for estate 
accounting purposes. The value of the stock of such a corporation at 
the date of death of the owner, or its value at the date of purchase by 
a fiduciary, would control if allocation of the dividend received on the 
stock was decreed. In making any allocation of the dividend it would 
be necessary for the estate fiduciary to have an appraisal of the portfolio 
of the company as of the date of receipt or purchase of the stock and 
a like appraisal as of the date of each dividend. It is apparent that a 
fiduciary would not voluntarily assume such a burden, and the court 
finds no necessity for imposing it. All of the dividends received by the 
fiduciary are directed to be paid to the income account. 


Bank Deposit as Form of Investment 


In re Doyle, N. Y. Surrogate’s Court, 119 N. Y. L. J. 322 


When a fiduciary, over a long period of time, retains as an invest- 
ment a bank deposit, without ascertaining or considering the advisability 
of other forms of investment productive of greater return of income 
and an equal degree of safety of principal, then such trustee by his 
non-action and passive course of conduct is negligent and is not a 
prudent man. ; 
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Charitable Trust 


Cameron v. Kranich, Pennsylvania Court of Common Pleas 


A testamentary direction that a trustee purchase a suitable location 
in Lancaster, Pennsylvania, or its suburbs on which to erect a suitable 
building to be known as “The Jacob M. Long Memorial Home,” to be 
maintained as “a charitable home for worthy persons of means insufficient 
for their comfortable maintenance and support,” and that the bene- 
ficiaries of the home be “deserving persons of good habits, who are not 
wholly capable of supporting themselves,” stated a charitable purpose 
for the benefit of a definite class of persons, and the charitable trust will 
be sustained even though it may require some time before the home 
can be established and opened. The courts have repeatedly sustained 
charitable trusts although it may require some time before the home 
can be established and opened. The general rule against perpetuities 
has no application to gifts to charities. 


Co-tenant’s Accounting for Rent 


In re Schopperle, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1875 


An heir who occupies the decedent’s premises, of which he and 
other heirs had become owners as tenants in common, may continue to 
occupy the premises without incurring liability to pay rent to his co- 
tenants so long as he does not exclude them from the exercise of 
similar rights. 


Construction of Will 


Estate of Lusk, N. Y. Surrogate’s Court, 119 N. Y. L. J. 315 


Where a testatrix created a trust for the life benefit of her two chil- 
dren, with remainders to their issue, but failed to provide for distribution 
of the income upon the death of one child without issue, the court held 
that the income was payable to the persons presumptively entitled to 
the remainder. 


Class Gift 


Estate of Kane, N. Y. Surrogate’s Court, 119 N. Y. L. J. 451 


A gift of property upon the death of testatrix’s sister “to such of 
my brothers and sister as shall then be living and to the issue of my 
sister Sybil (life tenant), in case she should hereafter marry and leave 
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issue, in equal shares, the issue, if any, of my sister Sybil taking an 
equal share with each of my then surviving brothers and sister,” con- 
stituted a gift to a class to be ascertained at the date of the death of the 
life tenant; since no members of the class were living at that time and 
there was no gift over, intestacy resulted. 


Construction of Will 


In re Teves, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1942 


The residuary estate of a testator was distributable as intestate 
property upon the death of his widow where the will directed that the 
property was to be held in trust for the life of the testator and the 
widow, and then directed that upon the death of the survivor the net 
income was to be used as an emergency fund for three years, since the 
latter provision unlawfully suspended the power of alienation. Further 
trust provisions being void, contingent remainders could not be 
accelerated. 


Construction of Will Providing for Annuities Out of Income 


Bridgeport-City Trust Co. v. Leeds, Connecticut Supreme Court of Errors 


A testator who devised his residuary estate in trust and directed 
that his niece should receive $5,000 annually out of the net income, 
that $720 annually should be paid to a servant, and that the “annual 
net income” remaining should be paid to charities, did not intend that 
deficiencies in one year’s payments should be made up from excess in- 
come available in future years. 


Divided Loyalty of Trustee Acting as Real Estate Broker 


Murphy v. Central Hanover Bank & Trust Co., N. ¥Y. Supreme Court, 
118 N. Y. L. J. 1837 

When a co-trustee of an estate, who is required as such co-trustee 
to exercise discretion as to whether trust property should be sold and 
whether the price offered was the best obtainable, also acts as real 
estate broker in trying to bring about a sale, it is quite obvious that 
the exercise of the trustee’s discretion may be affected by the desire 
as a broker to consummate a sale and earn a commission. Therefore, 
since the law will tolerate no personal gain to a trustee as a result of 
acting in such a dual conflicting capacity and undivided loyalty is 
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essential, in such an instance the co-trustee cannot recover commissions 
as broker for his sale of the trust property. 


Determination of Remaindermen 


In re Winkleman, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1640 


Where a will created a residuary estate for the benefit of the tes- 
tator’s niece for life, with remainder on her death to her issue, failing 
which to her mother, with alternative provisions in default of issue and 
the death of the mother to the life tenant’s next of kin, the next of kin 
were to be determined as of the date of the life beneficiary’s death, not 
as of the date of the testator’s death, since all the remainders were 
contingent, evidencing an intent to postpone vesting until the termina- 
tion of the trust. 


Discretionary Powers of Trustee 


In re Reeves, N. Y. Supreme Court, 118 N. Y. L. J. 1821 


The disparity between the ages of the grantor and the beneficiaries 
of trusts was so great that if the powers granted to the trustee thereof 
were intended to be personal to the original trustee, he would be re- 
quired to live past his life expectancy age at the time of execution of the 
trusts in order fully to be able to exercise such powers. The foregoing 
is a circumstance relevant to the determination that the discretionary 
power granted to the trustee to invade corpus of the trusts passes to 
the successor trustees of such trusts. 


Rule Against Perpetuities; Duration of Trust 


In re Ayres, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1730 


The court upheld the validity of an express trust, as not violating 
the rule against perpetuities, even though a five-year period of duration 
of such trust was specified in the instrument, where the income of 
the trust was payable to designated beneficiaries upon whose death 
before “the expiration of said five-year period” the trust was to terminate 
and distribution made. The court construed the trust term as being 
measured by the lives of each of the two named income beneficiaries or 
the expiration of five years from the death of the testator, whichever 
event sooner occurs, since income could not be paid to them unless 
they were alive. 
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Inter Vivos Transfer of Remainder Interest in Stocks ° 


Wahl v. Wahl, Missouri Supreme Court, No. 40378 


Transfers of stock, by which a life estate was retained by the holder 
of the stock certificates and the remainder interests were given to 
specified donees, were not testamentary in character and consequently 
did not have to be executed with the formality of a will where the 
transfers of the stocks on the books of the corporation consummated an 
irrevocable gift of the remainder estate to the donees. 


Invasion of Corpus 


Estate of Knight, N. Y. Surrogate’s Court, 119 N. Y. L. J. 526 


A provision in a will that “In the event the income from the trust 
estate is not sufficient to properly maintain my said wife due to illness, 
mental or physical incapacity, accident or other emergencies, or in- 
creased cost of living, then my trustee shall use such portions of the 
principal of the trust estate as he, in his discretion, may deem necessary 
for such purpose” expressly authorizes the trustee to take into account 
increased cost of living and physical incapacity due to advanced age 
of the beneficiary, but the trustee is not authorized to invade principal 
for purposes other than those stated in the provision in the will. 


Termination of Trust 


Estate of Zeb, Idaho Supreme Court, No. 7399 


A devise of controlling shares of stock in trust, with directions to 
operate the business for the benefit of the widow, who was also trustee, 
and of the employees, with provisions that the trustee could terminate 
the trust ten years after the testator’s death, or sooner if the business 
proved unprofitable, does not violate the statutory prohibition against 
suspension of the power of alienation for a period longer than the con- 
tinuance of lives in being as of the date of death of the decedent. 


Spendthrift Trust Not Abrogated by Codicil 


Waterbury v. Munn, Florida Supreme Court 


A testatrix who executed a will giving her children a life income 
in property which was subject to a spendthrift trust, and subsequently 
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executed a codicil giving the children the proceeds derived from the 
corpus at the termination of the trust, did not by her codicil show an 
intent to abrogate that portion of the will which provided that the 
income receivable by the children as life tenants should be inalienable 
and not subject to anticipation, even though the codicil gave to three 
of the children, as trustees, the power to terminate the trust by sale 
of the trust property. 


Liability of Estate for Institutional Care of Daughter 
and Grandchildren 


In re Stoner, Pennsylvania Supreme Court, No. 185 


The liability of a decedent’s estate for the support and institutional 
care of a mentally incompetent daughter and mentally incompetent 
grandchild is a debt which is cognizable in the Orphans’ Court upon 
the settlement of the estate, and the fact that the statute which creates 
the liability provides for enforcement thereof in the Courts of Quarter 
Sessions does not divest the Orphans Court of jurisdiction to- adjudi- 
cate claims for support against the estates of deceased persons, since 
the statutory provision was intended to apply to claims against living 
persons. 


Suspension of Power of Alienation 


In re Nordlinger, N. Y. Supreme Court, 119 N. Y. L. J. 48. 


Where a grantor establishes a trust for his benefit for life, retaining 
a power of appointment by will, but also reserving the right to revoke 
the trust during his lifetime, the period of suspension of the power of 
alienation does not begin to run until her death; however, a right of 
revocation is not reserved by limited provisions for the grantor’s invasion 
of the principal and by the grantor’s right to alter the disposition of 
the trust corpus made in the trust indenture and to make other dis- 
position in her will. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts; 
estates and gifts 


Apportionment of Estate Taxes 


In re Reid, N. Y. Surregate’s Court, 119 N. Y. L. J. 711 


Testator directed in his will that his executors pay out of his “general 
estate any and all inheritance, succession or transfer taxes which may be 
levied, imposed or assessed against my estate, or the legacies, life es- 
tates, annuity and devises hereinbefore set forth.” As to property 
passing under the will this language contains a clear direction against 
apportionment as provided in Section 124 of the Decedent Estate Law 
and this direction extends to taxes against non-testamentary benefits as 
well as upon taxable benefits passing under the will. The use of the 
phrase “against my estate” and its separation by the word “or” from 
the enumeration of all testamentary benefits provided for in the will con- 
notes the distinction made by the testator between estate taxes 


on non-testamentary transfers and the benefits provided for in the will. 


Capital Loss v. Ordinary Loss 


C. E. Roseman v. Commissioner, U. S. Tax Court, 7 T. C. M. Docket No. 13166 


The fact that certain lots were not producing income at the time 
of their sale was not conclusive that they were not acquired for the 
purpose of producing rental income. Loss sustained on the sale of such 
lots by the taxpayer who devoted part of his time to the business of 
owning, operating and managing rental properties for the production of 
income was determined to be an ordinary loss. 

The taxpayer acquired the lots originally for rental purposes and ac- 
tually received rents on them for a number of years. As soon as they 
became undesirable for that purpose he offered them for sale. The 
fact that the lots were not yielding any income at the time of their sale 
does not mean that they were not acquired for the purpose of producing 
rental income. The disposal of property used in a business, after its 
usefulness for that purpose has ceased, is an incident of good business 
management. It is in no sense a conversion of the property from a busi- 
ness use to an investment. 
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Gift Tax; Community Property 


Estate of H. M. Holloway v. Commissioner, U. S. Tax Court, 10 T. C. No. 110 


The decedent, a resident of California, was assisted by his wife in 
starting a fertilizer business. They started with no capital. She signed 
notes with him to borrow money and contributed some services, in the 
earlier stages. They agreed orally that they would share equally. Later 
a corporation was formed and the stock was issued in the name of the 
decedent for assets accumulated by decedent and his wife. A gift of 
most of the stock was soon thereafter made. It was held on the facts 
that the gift was not to the extent of one-half made by the wife, one- 
half of the stock not being received by her as compensation for personal 
services actually rendered by her, within section 1000(d), of the In- 
ternal Revenue Code. 


Nonresident Alien—Income from Sources Within the United States 


Muir v. Commissioner, U. S. Tax Court, 10 T. C. No. 37 


The tax liability of a nonresident alien beneficiary of a trust must 
be determined by referring to the terms of the trust instrument and to 
the provisions of the Internal Revenue Code and is not affected by the 
mechanics of the method chosen by the trustees to distribute the in- 
come of the trust where their choice was prompted by no more com- 
pelling reason than their own convenience and not by any provision 
of the trust. 

Where a trust instrument does not indicate that the shares of the 
beneficiaries in the income are to be paid from any particular income of 
the trust, the trust income from sources within the United States 
shall be prorated so that the amount allocated to each shall bear the 
same relation to the total trust income from that source as his total 
distributable share bears to the total distributable income of the trust 
from all sources. 


Property Held as Joint Tenant 


Estate of Joseph A. Brudermann v. Commissioner, U. S. Tax Court, 10 T. C. 
No. 73 

At decedent’s death title to certain corporate stock, a partnership 

interest, and other miscellaneous properties was held in his sole name; 

and real properties, bonds, mortgages, and bank accounts were held in 

the names of decedent and his surviving widow, either as joint tenants 
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or as tenants by the entirety. All these properties arose from the 
efforts and earnings of the decedent; his widow neither rendered services 
nor invested her separate property in their acquisition. In the estate 
tax return petitioner included only half the value of all these properties, 
but the respondent included the full value in determining the deficiency. 

It was held that the petitioner has failed to prove that the decedent 
and his wife, at the time of marriage, agreed to hold all after-acquired 
property, whether from earnings or other sources, as tenants in com- 
mon rather than as joint tenants with right of survivorship; and that 
the full value of all the property involved is includible in the gross 
estate. 


Single Premiums v. Annuities 


J. Giltner Igleheart, Sr. v. Commissioner, U. S. Tax Court, 10 T. C. No. 103 


Prior to the taxable year 1941, petitioner executed nine agreements 
with three insurance companies. In consideration of a single “premium” 
payment by petitioner, the companies agreed to make annual payments 
based upon a presumed rate of interest. The principal sum was to be 
returned to petitioner on surrender of the contract or paid to his 
nominees at his death. 

It was held that the annual payments did not include any return of 
invested capital. These amounts were not received as annuities un- 
der an annuity contract and, therefore, are not subject to taxation un- 
der the formula prescribed in section 22(b) (2) of the Internal Revenue 
Code. 


Tax on Income Earned but Never Received by Decedent 


Estate of Edgar V. O’Daniel v. Commissioner, U. S. Tax Court, 10 T. C. No. 82 


Bonus for services of decedent awarded after death and received by 
estate is taxable to estate under section 126(a) (1) (A) bcause the right 
to receive was derived through decedent even though he never had an 
enforceable right during his life. 


The amount here in question was not earned by the estate by vir- 
tue of its own activity or investments, but was income earned by the 
decedent. It was paid for services rendered by him to his employer and 
was received by the petitioner, as his representative, solely because of 
services rendered by him. It remained income when received by the 
estate. The right of the estate to receive it was acquired from, by 
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reason of the death of, the decedent within the purpose and intended 
meaning of section 126(a) (1) (A). Cf. Estate of Fred Basch, 9 T.C. 
627. 


Taxability of Jointly Held U. S. Bonds 


Estate of E. 5. Graham, Supreme Court of Pennsylvania, No. 204 


U. S. bonds were purchased by decedent’s sister with her (the sis- 
ter’s) money, in their joint names. They were kept in a safe deposit 
box which was also in their joint names, but the decedent had never 
gone to nor opened the box. Statutory provisions exempting bonds and 
other obligations of the Federal government from certain taxation are 
not applicable to estate, inheritance, legacy, or gift taxes imposed by 
a State government, and the bonds are not exempt from tax by reason 
of the contract with the government under which the bonds were pur- 
chased. One-half of the value of the bonds is includible in decedent’s es- 
tate for inheritance tax purposes. 


Trust for Education of Children 


E. A. Obering v. Commissioner, U. S. Tax Court, 7 T. C. M. Docket 
Nos. 13526, 13527 

Income from a trust established for three minor children was held 
not taxable to taxpayer-grantors, since the trust was established for 
the purpose of benefiting the children while they were in college, and 
income therefrom was to be used for their support at other times only 
where it appeared to the satisfaction of the trustee that the beneficiary 
thereunder should be in need of support. In the taxable year, the 
grantors were financially able to care for the children. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Credit Control 


PPEARING before the Joint 

House-Senate Economic Com- 
mittee, Allan Sproul, president of 
the Federal Reserve Bank of New 
York, urged an overhauling of the 
powers and functions of the Board 
of Governors of the Federal Re- 
serve System. 

Mr. Sproul noted that many 
years have elapsed since the Re- 
serve System received its mandate 
from Congress. He complained 
that it has “become the habit to 
think of the System as a head of- 
fice in Washington with 12 
branches or subsidiaries in the 12 
and 


Federal Reserve Districts, 
even to forget that the Board of 
Governors is a board and not a 


chairman with deputies, great 
though the powers of the chairman 
may be. More and more it has 
become the habit to minimize the 
value or deny the propriety of any 
private participation in the affairs 
of the system.” Stated Mr. Sproul, 
“I oppose these tendencies.” 

Mr. Sproul asked Congress to 
consider whether additional indi- 
viduals should share in the power 
now vested exclusively in the 
Board of Governors of the Federal 
Reserve System. It was his sug- 
gestion that the open market com- 
mittee of the Federal Reserve Sys- 
tem be charged with credit powers 
now exercised exclusively by the 
Board of Governors of the system. 
It was also his feeling that, if any 


additional powers are granted, they 
should be given to the open market 
committee. 

The Board of Governors now 
controls discount rates, reserve re- 
quirements, margin requirements 
on the stock exchanges, as well as 
related powers. Mr. Sproul wants 
the open market committee to have 
this authority. 

The open market committee, it 
should be observed, comprises the 
7 members of the Board of Gover- 
nors and five of the presidents 
of the twelve Federal Reserve 
Banks. Principal function of the 
open market committee, at present, 
relates to the purchase and sale 
of Government obligations for the 
dual purpose of maintaining order- 
ly markets and the existing interest 
rate structure. 

Federal Reserve Policy 

Will the Federal Reserve au- 
thorities continue to maintain the 
present support price level of U. S. 
Government securities? 

Dean John T. Madden of the 
New York University Institute of 
International Finance discusses 
this problem in the Institute’s 
latest bulletin, “The Money Mar- 
ket in a Period of Inflation.” Four 
main factors, he declares, hold the 
answer to this question. 

1. The movement of commodity 
prices and employment. 

°2. The volume of commercial 
loans and the policies adopted by 
commercial banks. 
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3. The attitude of institutional 
investors and individuals holding 
large amounts of long-term Gov- 
ernment obligations. 


4. The fiscal status 
Treasury. 

A downturn in business activity, 
accompanied by a moderate decline 
in prices of commodities and an 
increase in unemployment would 
witness a decrease in the demand 
for capital and bank credit. Under 
such circumstances, commercial 
banks might favor longer-term 
Governments, with the result that 
Governments could rise above the 
pegged price. However, even with 
business continuing on a high level, 
present Federal Reserve policy is 
not likely to be changed as long 
as commercial banks do not sell 
medium and long-term Govern- 
ments to the Reserve Banks in 
order to acquire additional reserve 
‘balances to be used as a founda- 
tion for new loans and investments. 
While commercial banks were sell- 
ing Governments to the Reserve 
System early this year, such dispo- 
sition was for the purpose of meet- 
ing reserve requirements and in- 
creasing liquidity. 

Institutional investors and indi- 
vidual investors have been selling 
long-term Government obligations 
in order to invest in other securi- 
ties and mortgages offering a 
higher return. With a decline in 
business activity, they might again 
become buyers of Governments. 

Of course, if the spiral of infla- 
tion is accelerated, with prices and 
the cost of living continuing to 
mount, an increased demand for 
credit and capital would manifest 
itself. Under these circumstances, 
not only would the sale of Gov- 
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ernment obligations to the Federal 
Banks increase but the latter, in 
order to prevent the inflationary 
forces from assuming dangerous 
proportions, would be forced to 
change their policies. 

Ability of the Reserve authori- 
ties to reduce the volume of reserve 
balances without abandoning sup- 
port of the Government bond mar- 
ket has been based principally on 
the Treasury surplus. Reduction 
of income taxes, expenses of the 
European Recovery Program and 
the rearmament program may con- 
vert the surplus into a deficit in 
the 1948-49 fiscal year. The In- 
stitute bulletin remarks that this 
might place our monetary authori- 
ties in a difficult situation. With 
continued support of the bond 
market, member banks would then 
be in a position to create new re- 
serve balances and increase their 
deposits through lending and in- 
vestment. Monetary authorities 
would not be able to reduce re- 
serve balances through redemption 
of maturing Government securi- 
ties. They would then be con- 
fronted with the alternatives of dis- 
continuing support of the market 
or endeavoring to obtain additional 
powers over the money market. 


Government Trust Funds 


Government trust funds are the 
third largest owner of the national 
debt. Such funds, which include 
the operations of the Social Se- 
curity program, now hold around 
$30 billion of Treasury obligations. 
Income from these funds continues 
to exceed expenditures by a wide 
margin and Government bond ad- 
ditions are increasing at the rate 
of about $3 billion a year. 

There are five principal Govern- 
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WHO OWNS THE PUBLIC DEBT 


‘it 


INDIVIDUALS 


* PEAK OF DE8T 
SOURCE: FEDERAL RESERVE BULLETIN 


ment trust funds: Old Age and 
Survivors Insurance; Unemploy- 
ment Trust Fund; Railroad Re- 
tirement Fund; Veterans’ Life In- 
surance Funds—of which National 
Service Life is the largest; and 
Federal Employees’ Retirement 
Funds, dominated by the Civil 
Service Group. 

The Old Age and Survivors In- 
surance Fund is the largest owner 
of Government securities of the 
five trusts. Its holdings at the 
end of February were almost $914 
billion; purchases in the fiscal year, 
ended in June, are estimated at 
more than $1% billion. 

Second largest is the Unem- 
ployment Trust Fund, which had 
about $8% billion invested in 
Governments at the end of Feb- 
ruary; purchases in the fiscal year 
ending June 30, 1948, are estimated 
at $600 million. 

At the close of February, the 
Veterans’ Life Insurance Funds 


PREPARED BY INSTITUTE OF LIFE INSURANCE 


held nearly $8 billion of Govern- 
ments; purchases in the past fiscal 
year are estimated at more than 
$400 million. As of the same date, 
Government bond holdings of the 
Federal Employees’ Retirement 
Funds were nearly $234 billion 
while the Railroad Retirement 
Fund had holdings of $1.3 billion; 
purchases in the fiscal year ended 
June 30, are estimated at roughly 
$330 million and $570 million, 
respectively. 

Thus, all five trust funds ac- 
quired Treasury securities in the 
amount of $3% billion this past 
fiscal year. For the 1949 fiscal 
year additions are estimated at 
nearly $3 billion. 

Money for these funds comes, 
of course, from the people of the 
nation—either directly as contribu- 
tions, or indirectly as taxes. The 
money is turned over to the U. S. 
Treasury in exchange for Federal 
obligations; it becomes part of the 
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general funds of the Treasury, from 
which purchases of the debt held 
by others can be made. Obviously, 
these investing operations of Gov- 
ernment trust funds reflect shifts 
in ownership of the public debt and 
do not represent debt reduction. 
Nevertheless, such operations are 
of fundamental significance inas- 
much as a wider distribution of the 
public debt among non-commercial 
bank investors is in the interest of 
sound debt management. 

From a longer term viewpoint, 
the ability of the Government trust 
funds to continue to absorb more 
of the public debt—or even main- 
tain their present holdings—will 
depend on their future income and 
outgo. Benefit payments are cer- 
tain to rise as time goes on, and 
income changes, in some cases, is 
subject to legislation. Of prime 


importance is the future progress 
of our economy with regard to 
business and employment condi- 


tions. Such conditions will par- 
ticularly affect the operations of 
the Unemployment Trust Fund, 
as will the retirement rates of eli- 
gible persons and the amount of 
benefit payments under Old Age 
and Survivor insurance. 


Taxation 

According to Beardsley Ruml, 
well known economist, a large de- 
fense program means that high 
taxes are here to stay indefinitely. 
On the assumption that we will 
not have a normal peace in the for- 
seeable future, a defense budget of 
$30 billion, two or three years from 
now, would not be surprising. Such 
a defense outlay would raise Fed- 
eral expenditures to $50 or $60 bil- 
lion per annum. 

But Mr. Ruml observes that, 
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while such a level of expenditures 
means heavy taxation, the situa- 
tion is not as bad as it looks. In 
this connection, he points out that 
the following steps can be taken to 
keep taxation from becoming too 
burdensome. 

1. All public expenditure should 
be forced to meet severe tests of 
necessity, urgency and efficiency. 
Since defense expenditures are 
likely to be more than half the 
budget, it is reasonable that they 
must also meet these tests. 

2. Expenditures for productive 
plant, equipment and inventories, 
especially for programs outside the 
United States, should be repre- 
sented by loans; they should be 
financed by the sale of savings 
bonds to the public. Such a pro- 
gram of sales of savings bonds 
picks up purchasing power that 
would otherwise have to be with- 
drawn by taxation. This proce- 
dure is advantageous in that it is 
more selective than taxation; the 
burden of the direct costs of con- 
struction of productive plants is 
not imposed on those who cannot 
bear it. 

3. The larger the proportion of 
loans that can properly be made 
in our international program, as 
compared with our grants for re- 
lief, the lower our tax burden will 
be, now and in years to come. But 
to make loans abroad, we must be 
prepared to receive payment from 
abroad in both goods and services. 

“In addition to these three 
courses of action,” states Mr. 
Ruml, “we should gear our tax 
program to the consolidated cash 
budget, as recommended by the 
Committee for Economic Develop- 
ment. 





On April 15th, the Savings Bonds Division 


j of the Treasury launched a new campaign 
al q —THE SECURITY DRIVE. 
: This campaign differs sharply from War 


Loan drives. It will NOT increase the na- 
tional debt. Rather, the funds will be used to 
retire bonds now held in the banking system 
—thus helping to cut down the money 


i supply. 

| WHAT’S BEHIND THIS DRIVE? 

i Every dollar the public invests in Savings 

} Bonds is a dollar less of ‘‘loose money’’. As 
e 


such, it will help materially to curb infla- 
tionary tendencies. 


@ @ @ @ @ @ SAVINGS BONDS FOR SECURITY 


The slogan for this campaign is ‘AMERICA’S 
Security ts Your SEcurity’’. As a business- 


man, you will appreciate how important it is 
for bankers, brokers i to the average man to insure his security by 
; regular savings. You know it makes him a 

better credit risk, a better customer. 


and businessmen i You will also understand that community 


security, and national security, are nothing 
more than the sum total of individual finan- 
cial stability. 


YOUR PART IN THE SECURITY DRIVE 
This new drive will be backed by almost 


communities : every known advertising and publicity 


media. But the best selling technique is 


“word of mouth”’—particularly when it 
comes from men like yourself, who hold 
positions of leadership in their communities. 


“Be ¥ Your government urgently needs your 
; ‘ : support in making the reasons for this drive 
‘ understandable to the public. 


You will render yourself a service as a 
businessman.* You will render your friends, 


& h 4 e . employees and’neighbors a service by urging 
; that they provide for their future security. 
ot ‘ , : And you will render your country a service of 


paramount importance at the vital commu- 
nity level where your influence is most 


department mee. comm stan smn 


This is a public service contribution of 


BANKING LAW 
JOURNAL 


in cooperation with the Treasury Department 
and The American Bankers Association 


YALE ISS SIERRA PENNE. 





Noruinc in your hands! Nothing up 
your sleeves! But look... 


... Out of your present income grows a 
wonderful future. There’s a home in 
the country, college for your children, 
travel and fun for the whole family, 
even a comfortable retirement income 
for yourself. 


Here’s how the magic works. All you 
do is sign up for the Payroll Plan. 
Then regularly, automatically, part of 
everything you earn is used to pur- 
chase U. S. Savings Bonds. 


And magically, week after week, 





these automatic savings pile up the 
money you’ ll need to pay for the future 
you want! 


Don’t forget that you’re making money, 
too... every $75 Bond you buy today 
will be worth $100 in just 10 years. 

And these Bonds play a big part in 
helping keep our country financially 
sound and strong. 

If you’re not on a payroll, and have 
a checking account, you can still en- 
joy the magic of automatic saving with 
the Bond-A-Month Plan. Ask about 
it at your bank. 


AUTOMATIC SAVING 1S SURE SAVING —U.S. SAVINGS BONDS 
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